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ESSAY CONTEST 
conducted by 


SECTION OF ADMINISTRATIVE LAW 
AMERICAN BAR ASSOCIATION 
ANNOUNCEMENT OF ADDITIONAL PRIZES 
AND REVISED CONTEST RULES 


1. ELIGIBILITY. Contest will be open only to members of 
American Bar Association in good standing, including new mem- 
bers elected prior to August 1, 1949 (except officers of the Section 
and members of its Council, Chairmen Contest Committee, and 
State Chairmen), who have paid their annual dues to the Associa- 
tion for the current fiscal year. 

JECT. Each essayist should write about the Adminis- 
trative Law of the State in which he has been admitted to practice 
and practices law although reference to the laws of other States 
for purposes of comparison is permissible if subordinate to the 
central theme. For purposes of this requirement, teaching of law 
will be considered “practice”. It will be left to the discretion of 
each essayist whether to review substantially all of the statute 
and case administrative law of his State or to select one or more 
important fields of that law for more extended analysis, sugges- 
tions and criticism. Extended discussion of a narrow field not of 
general interest should be avoided. All statements should be 
accompanied with citations to sources. 

3. CLOSING DATE. September 1, 1949—extended from De- 
— ate 1948, 

ASH PRIZES. A first prize of $1500 in cash will be 
uma to the writer of the essay selected by the Board of 
Judges as the best. A second cash prize of $500 will also be 
awarded for the essay judged to be the second best. These prizes 
are hereinafter referred to as the ‘Section Prizes”. 

5. STATE PRIZES. As of this date, Committees in the States 
listed below will offer a separate State prize to contestants writing 
about the law of that State. However, essays eligible for the local 
prize and the “Section Prizes’’ will be independently judged and 
inquiries with respect to the rules and regulations relating to 
local contests should be addressed directly to the Chairmen of 
the various State Committees, as listed below. 

Arizona—Charles H. Woods, College of Law, University of Ari- 
zona, Tucson 

Arkansas—Joe C. Barrett, McAdams Trust Building, Jonesboro 

Colorado—Milton J. Keegan, First National Bank Building, Denver 2 

Delaware—William Prickett, 404 Equitable Building, Wilmington 7 

Illinois—Benjamin Wham, 231 South LaSalle Street, Chicago 

Minnesota—Robert M. Bowen, Rand Tower, Minneapolis 

Nebraska—John E. Sidner, 134 South 12 Street, Lincoln 1 

New Hampshire—Frank J. Sulloway, New Hampshire Savings 

Bank Bldg., Concord 
— boeneaps Fhe C. Smith, The Prudential Insurance Com- 

y of America, Newark 
new ‘York—Philip J. Wickser, 6 Buffalo Insurance Co.'s Bldg., 

Buffalo 3 
Oregon—Nicholas jomseger —- Equitable Building, Portland 4 
Pennsylvania—John C. Ney, 2! alnut Street, Harrisburg 
Texas—James Noel, Gulf or! Pang Houston 2 
Virginia—Thomas B. Gay, 1003 Electric Building, Richmond 12 
West Virginia—Hon. Frank C. Haymond, Supreme Court of Ap- 

peals, Charleston 

6. PUBLICATION AND COPYRIGHT. No essay will be ac- 
cepted if previously published. All rights and title to essays 
submitted must be deemed the property of the Section. Any copy- 
right to an essay must be assigned to the Section. 

7. MISCELLANEOUS RULES. Essays eligible for the ‘Section 
Prizes” shall be submitted in triplicate, typewritten double space 
(footnotes or notes following the essay, however, may be single 
space) on one side of plain white paper, letter size (82x 11), 
and mailed as first-class matter without folding to MISS PATRICIA 
H. COLLINS, ASSISTANT SOLICITOR GENERAL’S OFFICE, DE- 
PARTMENT OF JUSTICE, WASHINGTON 25, D.C. The transmittal 
envelope must be postmarked not later than midnight SEPTEMBER 
1, 1948. Each essayist who intends to submit a paper should 
promptly notify the Secretary so that an up-to-date list of prospec- 
tive contestants can be maintained. 

Each essay must be restricted to four thousand words, includ- 
ing quoted matter. Citations in the text, footnotes or notes follow- 
ing the essay shall not be included in the computation of words, 
but excessive use of such material may be penalized by the 
judges of the Contest. The total number of words on each —= 
of the text should be t on the bottom of the page of at least 
one copy. Clearness, brevity of expression and thoroughness of 
analysis will be taken into consideration. 

A contestant may submit more than one essay but each will 
be judged on its own merits and not more than one prize will be 
awarded to a contestant. An essay may represent the joint effort 
of more than one writer provided each writer is an eligible 
contestant. 

There should be no mark identifying the writer on any page 
of the essay manuscript. Copies of the essay should be sent to 
the Secret with a cover sheet identifying the writer and his 
address, with the title of his essay. The entry will then be as- 
signed a number to be identified and recorded by the Secretary, 
and will then be forwarded to the judges. After the winners have 
been chosen, the number of their entries will be certified and 
their identity revealed to the judges. 

Inquiries concerning the Contest should be addressed to 
Omar C. Spencer, Esquire, Chairman Contest Committee, Yeon 
Building, Portland 4, Oregon, or to J. Tyson Stokes, Esquire, Co- 
Chairman Contest Committee, 123 South Broad Street, Phi adelphia 


9, Pennsylvania. 
W. JAMES MacINTOSH, Chairman 
Section of Administrative Law, 
American Bar Association 
March 1, 1949 
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In This Issue 











Organized Bar in Soviet Russia 1 
Described by Professor Hazard 


Our leading article this month is Pro- 
fessor John N. Hazard’s discussion of 
the organized Bar of the Union of 
Soviet Socialist Republics, the first of 
a series of studies prepared by the 
Survey of the Legal Profession. Pro- 
fessor Hazard studied Soviet law for 
two years at Moscow. He thus has an 
unusually high degree of expertisse 
in this field, and his account of the 
development of the Soviet legal sys- 
tem will be valuable to anyone with 
even a casual interest in comparative 
law or the Soviet government. 


Proposed Constitutional 2 
Amendments Analyzed 


Ever since 1800 men have proposed 
to change the method of electing the 
President and Vice President of the 
United States. Most of such propos- 
als have been still-born, and the few 
revisions made by the Twelfth and 
Twentieth Amendments have not 
touched the Electoral College Sys- 
tem, which most critics admit to be 
archaic. Professor Wechsler gives a 
scholarly account of the many pro- 
posals made since the close election 
of Thomas Jefferson over Aaron Burr 
in 1801, and weighs the considera- 
tions involved without attempting to 
propound an ultimate solution to a 
complex political question. 


New Legal Education Technique 3 
Described by Charles Joiner 


Michigan Law School has been ex- 
perimenting with the use of motion 
pictures in legal education. A film 
is made illustrating a series of events 
which would ordinarily give rise to 


a lawsuit, and that film is then 
shown to volunteers who later serve 
as witnesses in a trial moot court. 
The technique simulates a genuine 
trial so well that members of the 
jury, who are drawn from a panel of 
volunteer citizens, often believe that 
a real cause of action is being tried. 
Professor Joiner’s article explains the 
technique and points the way to its 
further use in giving practical trial 
experience to student lawyers. 


Ben W. Palmer Summarizes 4 
His Findings on the Supreme Court 


Ben W. Palmer sums up his findings 
as to the causes of the disagreements 
among the Justices of our highest 
court in this final article of his series. 
He does not attribute the Justices’ 
disputes to the absence of a strong 
Chief Justice, youth, or lack of judi- 
cial experience, but feels that the 
explanation is deep-rooted in funda- 
mental legal and philosophical dif- 
ferences. Readers who have followed 
Mr. Palmer’s series with interest may 
not agree with his conclusions, but 
they will welcome his thoughtful and 
stimulating analysis. 


Revival of Natural Law 5 
Confounds Positivists 


Early in the present century legal 
thinkers and lawyers began to dis- 
card the traditional concept of na- 
tural law as the basis of our system 
of justice, and under the leadership 
of such men as Holmes and Brandeis 
espoused a new philosophy of law 
based upon pragmatism and tracing 
the fundamental roots of law to con- 
cepts of social welfare. But the 
revolution which aimed to make law 





entirely 
Judge Wilkin finds that 
there has been a resurgence of na- 


an exact science did not 


succeed. 


tural law concepts in court opinions, 
juristic writings and the efforts of 
the United Nations in attempting 
to set forth a World Bill of Rights. 
He observes that this resurgence is 
supported by public opinion, and 
states his belief that natural law has 
again become ascendant “because it 
is based on man’s rational and social 
nature and the moral order of life”. 


Grave Constitutional Issues re) 
Being Studied by Lawyers 


The meeting of the House of Dele- 
gates on January 31-February | gave 
primary attention to the new and in- 
tricate constitutional and legislative 
questions presented by a proposed 
Covenant on Human Rights, the 
nature and extent of the invasions 
and impairments of state and na- 
tional powers involved in the treaty 
measures under consideration for its 
enforcement, and the related docu- 
ments. President Holman has made 
these things the paramount issues of 
his year in office. The State Depart- 
ment has asked repeatedly for the 
help of our Association; the earnest 
request voted by the House of Dele- 
gates was that adequate time be al- 
lowed for competent work as to the 
Covenant—no such haste and impro- 
Visation as took place on the Decla- 
ration. 


Career of Anna Ella Carroll 7 
Sketched by Walter Armstrong 


Anna Ella Carroll was related to 
Charles Carroll, a signer of the Dec- 
laration of Independence, and the 
scion of a distinguished Maryland 
family. Walter P. Armstrong sketches 
her remarkable career during the 
period leading up to the War Be- 
tween the States anc her services 
rendered to the Federal Government 

(Continued on page V) 
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CRIMINAL LAW 


THE MOVEMENT FOR REFORM 
1750-1833 


By Leon Radzinowicz 


Here is the full story of the admin- 
istration of criminal justice in 
eighteenth-century England and 
the movement for reform—told for 
the first time against a wide social, 
political, and economic back- 
ground. Instead of limiting his 
study to statutes, decided cases, 
and textwriters, Dr. Radzinowicz 
of the University of Cambridge has 
also traced the gradual growth of 
public opinion and its effect upon 
legislation, leading to the great 
modern reforms that have revolu- 
tionized ancient barbaric practices. 
This monumental study of over 
850 pages uses much material 
hitherto unexploited, and provides 
a vivid picture of law in the mak- 
ing. $15.00 


At your bookstore, or order from 


THE MACMILLAN COMPANY 


60 FIFTH AVENUE NEW YORK 11,N.Y. 











Board of Governors 


The President, 
The Chairman of the House of Delegates, 


The Treasurer, 
Tappan Grecory, Last Retiring President 
105 S. LaSalle Street, Chicago 3, Illinois 





The Secretary, Ex Officio 


American Bar Association 1948-1949 


President FRANK E. HOLMAN, Hoge Building, Seattle, BASTIAN, National Press Building, Washington 4, 
Washington * Chairman, House of Delegates, JAMES D. C. * Assistant Secretary JAMES P. ECONOMOS, 
R. MORFORD, Delaware Trust Building, Wilmington, 105 W. Monroe Street, Chicago, Illinois * Executive 
Delaware * Secretary JOSEPH D. STECHER, Toledo Secretary OLIVE G. RICKER, 1140 N. Dearborn 
Trust Building, Toledo 4, Ohio * Treasurer Walter M. Street, Chicago 10, Illinois 


First Circuit Rosert W. Upton, Concord, New Hamp- Sixth Circuit Gerorce E. Branp, Barlum Tower, Detroit, 
shire Michigan 
Second Circuit E. J. Dimocx, Monticello, New York Seventh Circuit Acsert B. Houcuton, 152 West Wisconsin 
Third Circuit WttiiaM CLARKE Mason, 123 South Broad Ave., Milwaukee, Wisconsin 
Street, Philadelphia 9, Pennsylvania Eighth Circuit James G. MOTHERSEAD, Murphy Building, 
Fourth Circuit Cuartes Ruzicka, First. National Bank Scottsbluff, Nebraska 
Building, Baltimore, Maryland Ninth Circuit Loyp Wricut, 111 West Seventh Building, 
Fifth Circuit Copy Fow rer, Citizens Building, Tampa Los Angeles 14, California 
2, Florida Tenth Circuit Atvin RicHarps, Pure Oil Company, Tulsa, 
Oklahoma 
Persons eligible for membership in the Association two years after his or her admission to the Bar, the 
may become such on being proposed in writing by a dues of a member are $3.00 per year, and for three 
member, approved by the Committee on Admissions years thereafter $6.00 per year. Blank forms of pro- 
for his State, and elected by the Board of Governors posal for membership may be obtained from the Asso- 
(Constitution, Article II, Section I; By-laws, Article I, ciation offices at 1140 North Dearborn Street, Chicago 
Section 1). Dues are $12.00 a year, except for the first 10, Illinois. 








Vi American Bar Association Journal 























Announcing 














“Life Insurance 














— A SPECIAL LIMITED OFFER and 
er Business Purchase 
RM HARVARD LAW REVIEW Agreements” 
VOLUMES 1-60 WITH 3-YVOLUME INDEX 
Bound in Buckram by 
n- 225 — F.O.B. Cambridge, Mass. 
$ ge, Deane C. Davis 
nd ‘Due to constantly rising printing and binding costs, Vi Presid 
or A new increased price will become effective June 1, 1949 ice President 
", MAY tn Ge 8 Pr Spr er —_ and General Counsel 
. in the Harvard Law Review is there available 
is so authoritative and comprehensive a record of the NATIONAL LIFE INSURANCE CO. 
es, growth of American law for the past 60 years. In these 
cz pages are the timeless writings of great judges and great 
1as teachers, analyzing, often shaping legal doctrine. Holmes, : e ° 
of Brandeis, Frankfurter, Langdell, Ames, Morgan, Scott, A New, Comprehensive, Authoritative 
on Pound, Powell, Griswold, Chafee, Seavey. The best in 
at legal scholarship and thought in permanent form. Book (69pp) at Cost 
lu- No other Law Review can make a comparable offer fi $1 50 
“ For those who already have certain volumes, the follow- Price = postage paid 
ial ing reductions will be made for each one not taken when 
des a set is ordered: 
ak- Volumes 51 — 60, $4.00 for each not taken N AT | O N A a L | b E 
00 Volumes 41 — 50, $3.00 for each not taken 
Volumes 1— 40, $2.00 for each not taken INSURANCE COMPANY 
om ° P P 
Order your set now — Delivery in April, 1949 HOME OFFICE V F R M O N T 
HARVARD LAW REVIEW ASSOCIATION MONTPELIER 
CAMBRIDGE 38, MASS. Purely Mutual - Established 1850 
N N N E M E N T OF 1949 ESSAY CONTEST CONDUCTED BY 
AMERICAN BAR ASSOCIATION .... 
4, 
S, 
ve Pursuant to terms of bequest of Judge Erskine M. Ross, Deceased. 
rm 
INFORMATION FOR CONTESTANTS iteration or undue prolixity will be taken into favorable consideration. 
Anyone wishing to enter the contest should communicate promptl 
Time When Essay Must Be Submitted: with the Executive Secretary of the Association, who will furnish 
On or before April 1, 1949. further information and instructions. 
Amount Of Prize: SUBJECT TO BE DISCUSSED 
Twenty-five Hundred Dollars. “What Is the Proper Place and Function of the Lawyer in Society?” 
pe 
It is intended that this shall include the place and function of the 
ELIGIBILITY: lawyer individually and through Bar Associations in the United States, 
‘ The contest will be open to all members of the Association in good inking cal tie sean < niga nema eee 
it, standing, including new members slecied prior to March 1. 1949 (ex. "1" 'The function of the lawyer in the relationship between the in 
‘A . . 1 u . 
sin } =" a oe = ay the — Se cas a cae eo oes my m~ 2. The lawyer's relationship to government. 
| be submitted. 3. His work for clients. 
; 4. His participation and leadership in public affairs. 
ng: mt published” Boos. p—— Re ag kK yk AL 5. Organization for making competent legal service available at 
ng the ation all right, title and interest in the essay submitted. —— pen free, _ all bat er it. satin % Resin 
, P Fy ma enance : d@. ud un ; le H 
| | dacsey stem rezted ve howand verde ncuding ccted «ltt, arenes a Pra aaah 
Isa, will not be included in the computation of the number of words, but °"stitutional republic. 
excessive documentation in notes may be penalized by the judges of The author is at liberty to select all or any of the aspects of the 
the contest. Clearness and brevity of expression and absence of lawyer's functions here listed, as he may choose. 
the 
ree 
TO- AMERICAN BAR ASSOCIATION 
$so- 
ago 1140 N. Dearborn Street Chicago 10, Illinois 
| 




















March, 1949.* Vol. 35 YIf 


















10 Years 


For seventy years, “West” Reporters, familiarly 
known as the “National Reporter System” have 


been nationally famous for outstanding .. . 


ACCURACY—PROMPTNESS 


and 
ECONOMY 
in Legal Case Reporting 


There is a “West” Reporter for your State offering 


ee ° 9 
you many “practice advantages. 


Complete details concerning the Reporter for your State will 


be furnished on request. You incur no obligation. 


WEST PUBLISHING CO. ST. PAUL 2, MINN. 











vill 


American Bar Association Journal 








by J 


® Aft 
to the 
this ce 

Dur 
Econo 
to the 
and s 
Depa 
to the 
China 

Sinc 
the Se 
Comm 
been | 
City © 
Societ 
Brancl 
Institu 
Found 

He 
during 
isav 


school 





® Th 
Russi 
Nove 
of lay 
the re 
not t 
jurist 
ordin 
in pr 
cree 

provi 
or af 














Law Practice in Russia: 


The Organized Bar in the U.S.S.R. 


by John N. Hazard + of the Columbia University School of Law 


® After graduating from Harvard Law School in 1934, Professor Hazard was assigned 
to the study of Soviet law as a fellow of the Institute of Current World Affairs. In 
this capacity, he attended the Moscow Juridical Institute from 1935 to 1937. 

During the war, he was Deputy Director of the U.S.S.R. Branch of the Foreign 
Economic Administration and its predecessor agencies. He was Adviser on Soviet Law 
to the United States Chief of Counsel for the Prosecution of Axis Criminality in 1945, 
and served as Adviser on State Trading to the Commercial Policy Division of the 
Department of State from December, 1945, to July, 1946. He was Special Assistant 
to the Vice President of the United States on the latter's mission to the U.S.S.R. and 
China in 1944. 

Since the war, he has served as Chairman of the Committee on European Law of 
the Section of International and Comparative Law, and is presently Chairman of the 
Committee on Comparative Jurisprudence of the same Section. Since 1947, he has 
been Chairman of the Committee on Foreign Law of the Association of the Bar of the 
City of New York. He has been a member of the Executive Council of the American 
Society of International Law since 1946, and of the Executive Council of the American 
Branch of the International Law Association since 1948. He is also a trustee of the 
Institute of Current Affairs, of the Child Education Foundation and of the Spinoza 
Foundation. 

He was a lecturer on Soviet Law and Government at the University of Minnesota 
during the summer of 1947, and at Claremont College during the summer of 1948. He 
is a visiting professor of law at Yale University during the present semester of that 


school. 





® The organized Bar of Imperial 
Russia was abolished by decree on 
November 22, 1917.1 The practice 
of law, as it had developed prior to 


appear in criminal court or at the 
preliminary examination, either as 
accusers or defenders, and could also 
appear as representatives of the par- 
the revolution, was over, but it was ties to civil suits. The only require- 
not the last day for lawyers. Soviet 
jurists recognized at the outset that 
ordinary citizens required assistance 
in presenting their defense. The de- 
cree abolishing the Imperial Bar 
provided, therefore, that attorneys 
or agents would be permitted to 


ment placed upon persons who 
wished to appear was that they be 
blameless persons, of either sex, hav- 
ing the rights of citizens. Former 
members of the Imperial Bar were 
not excluded, and many continued 
to practice. 








The progress of the Soviet Bar 
since the first decree of 1917 presents 
an unusual case study for persons 
interested in a wide variety of pos- 
sible forms for the Bar. There have 
been sharp and numerous changes 
in the structure of the Soviet Bar. 
Experience has indicated that some 
of the measures were highly imprac- 
tical, while others were found suit- 
able. The organization of the Bar 
in the Union of Soviet Socialist Re- 
publics today is the outgrowth of 
this experience. 

The school of experience presented 
its first lessons within a short time 
after publication of the 1917 statute. 
Difficulty was soon discovered in the 
fact that none of the people who 
were practicing law were subject to 





Editor's Note: The Survey of the Legal Profession 
is securing much of its material by asking compe- 
tent persons to prepare reports in connection with 
various parts and aspects of the whole study. This 
article is one such report. 

As reports in some fields ef the Survey will re- 
quire two years or more, the Survey Council has 
decics¢ not to withhold all reports until the very 
iast has been received but to release reports seria- 
tim for publication in legal periodicals, law re- 
views, magazines and other media. 

Thus the information contained in Survey reports 
will be given more promptly to the Bar and to the 
public. Such publication will also afford oppor- 
tunity for criticism, corrections and suggestions. 

When this Survey has been completed, the Coun- 
cil plans to issue a final comprehensive report con- 
taining its findings, conclusions and recommenda- 
tions. 





1. Sobranie Uzakonenii, R.S.F.S.R., 1917, No. 4, 
Art. 50 sec. 3. 

(Collection of Laws of the R.S.F.S.R.—This was 
the official journal in which all laws were pub- 
lished for the R.S.F.S.R. until 1939. Thereafter, 
its name was changed to Sobranie Postanovienii, 
R.S.F.S.R., Collection of Regulations, R.S.F.S.R.) 
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Law Practice in Russia 


the controls and restraints which are 
characteristic of a formally consti- 
tuted Bar. A second decree followed 
on February 22, 1918,? providing 
that a defense attorney might be 
excluded from the preliminary ex- 
amination by the investigating com- 
mittee, if this were required in the 
interest of the truth. The decision 
to exclude might be appealed to the 
People’s Court in the district. 

The beginnings of an organized 
Bar were created by the second de- 
cree, which required that persons 
wishing to appear as attorneys for a 
fee had to apply for membership 
in a college created in each local 
Soviet. The college was little more 
than a panel of persons licensed to 
practice for a fee. While this pro- 
vision created an organized Bar for 
attorneys receiving a fee, persons 
who appeared without a fee were 
subject to no regulation. This situa- 
tion gave rise to a subsequent in- 
struction of the People’s Commissar- 
iat of Justice on July 23, 1918, 
restricting the right to appear with- 
out a fee to relatives of the persons 
before the court and representatives 
of state and social organizations. 

Experimentation with a_profes- 
sional salaried Bar on the payroll olf 
the state was then begun. By the 
People’s Court Act of November 30, 
1918, the newly created Bar was 
reorganized as a state organization 
of “defenders”. This organization 
was placed under the control of the 
executive the local 
and provincial Soviets. No one was 
admitted unless he could meet the 
test of Articles 64 and 65 of the Con- 
stitution. These articles defined the 


committees of 


franchise and excluded persons liv- 
ing on interest or dividends, private 
merchants, monks and priests, mem- 
bers of the Czarist police force, mem- 
bers of the former royal family, 
employers of labor for business pur- 
poses, the insane and persons con- 
victed of crimes of a mercenary 
nature or viciousness. Those who 
were admitted were required to re- 
new their application each year. 
Salaries were paid the members of 
the “colleges of defenders”, as the 
new organizations were called, by 
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the People’s Commissariat of Justice. 
A party employing an attorney paid 
a fee directly to the court, to be 
credited to the account of the state, 
and appropriated to the People’s 
Commissariat of Justice. Represen- 
tation by a defense attorney was 
made compulsory by the People’s 
Court Act in any case for which six 
lay judges were required as a form 
of jury—namely, attempts against 
life, serious injury or mutilation, 
rape, robbery, counterfeiting of cur- 
rency or documents, bribery and 
speculation in rationed goods or 
those which could be sold only by 
the State. The admission of an at- 
torney in other cases was subject to 
the court’s discretion. If a party to 
a civil suit desired an attorney, he 
applied to the governing council of 
the college of defenders in his dis- 
trict. This governing council could 
refuse to provide an attorney, but 
the applicant had the right to appeal 
from the decision to the court trying 
the case. This provision, leaving to 
the lawyers the decision as to whether 
an attorney would be assigned, was 
believed desirable in that civil cases 
which did not seem well founded 
could be discouraged in this manner. 


Professional Salaried Bar 
Meets Objections 


The experiment with a professional 
salaried Bar met with objections. 
The Third Conference of Workers 
in Soviet Justice adopted a resolu- 
tion in June, 1920, opposing the 
organization of the college of de- 
fenders as a salaried state organiza- 
tion. The People’s Court Act of 
October 21, 1920,5 incorporated the 
resolution in almost identical form. 
Service as a defense attorney was 
made a labor duty, somewhat com- 
parable to jury duty in the United 
States. Each Soviet, at the local or 
provincial level, was directed to pre- 
pare a list of persons for this pur- 
pose, in accordance with instructions 
of the Commissariat of Justice. 
When a person was called for duty, 
he was temporarily freed from his 
regular employment, but he con- 
tinued to receive his regular wages 
from his employer. If he or she was 


not employed by others, but was en- 
gaged in farming or artisan’s work 
for himself or herself, or if engaged 
in housekeeping, payment was made 
by the court at the rate of the aver 


age wage in the community. 

Personal preference in the choice 
of an attorney was permitted even 
under the “labor duty” system, for 
a client, desiring the service of an 
attorney, could make his own selec: 
tion from the panel of candidates, 
or could choose a relative not on the 
panel. A rule was established, which 
remains in effect today, that a trial 
could not legally be held without a 
defense attorney if a prosecutor or 
some other public accuser were pres 
ent, or if the accused requested an 
attorney. 

Nothing prevented persons from 
making secret agreements with at- 
torneys on the panel of defenders 
under which money would change 
hands. A Commissar of Justice com- 
mented subsequently that under the 
salary system of 1918-1920 a defend 
ant usually contrived to offer a fee 
outside the salary to obtain more 
active representation. The same o! 
fers were made under the panel sys 
tem. The Commissar felt that at the 
early stage in Soviet economic de- 
velopment one could have expected 
no other result, for human nature 
would have had to change to avoid 
such abuses. 

The system of legal assistance as 
a labor duty resulted in the practice 
of law by persons who had no con 
tinuing experience in the law. The 
low point in the history of lawyers 
in the Soviet state had been reached. 
It corresponded with the period 
when the Revolutionary Tribunals 
shared the stage with the regular 
courts and handled political cases 
with or without an attorney, as the 
Iribunal thought desirable unde 
the circumstances. 

Soviet law in its present-day sense 
dates from 1922. In that year law 





2. Sob. Uzak., R.S.F.S.R., 1918, No. 26, Art 
420. 

3. Sob. Uzak., R.S.F.S.R., 1918, No. 53, Art. 
597. 

4. Sob. Uzok., R.S.F.S.R., 1918, No. 85, Art 
889. 

5. Sob. Uzak., R.S.F.S.R., 1920, No. 83, Art 
407. 
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began to reflect the decision of the 
Soviet leadership, made during the 
summer of 1921. The decision had 
been to reintroduce capitalism in a 
restrained form so as to provide the 
framework within which the destruc- 
tion of the first world war and the 
civil war might be restored quickly. 
Lenin called for a “New Economic 
Policy”, part of which was to be 
manifested by new codes of law. 
The Revolutionary Tribunals were 
to be abolished and replaced by a 
single court system founded upon 
deliberation and open trial. 

The first criminal code was adopted 
in May, 1922.6 A code of criminal 
procedure was enacted in July, 1922.7 
\ civil code, patterned largely upon 
the Swiss and French Codes, was 
adopted in 1922.8 A code of civil 
procedure was enacted in 1923.® The 
procedural codes reflected a new ap- 
proach to the Soviet lawyer. He 
became an important instrumental- 
ity of the judicial process. 

The activity of the lawyer was 
directed in several channels. On the 
one hand he had to deal with the 
state enterprises—the large indus- 
tries, the banks, the means of com- 
munication, the large retail stores 
and the large apartment houses. 
Even though these were owned by 
the State, there were numerous regu- 
lations concerning their operations. 
Lawyers, skilled in these adminis- 
trative regulations, became essential 
to their operation. On the other 
hand, lawyers had to deal with the 
small industries, artisans’ shops, and 
one-family homes, which remained 
privately owned, and 
which legal matters arose similar to 


concerning 


those familiar to the American Bar. 


Between the state-owned indus- 
tries and the private sector were the 
cooperative societies with millions 
of members. The consumers’, pro- 
ducers’ and agricultural societies 
operated on the basis of familiar 
property rules for cooperatives, in 
But 


associa- 


that the members owned shares. 
considered these 
tions closer to state-owned industry 


the state 


and commerce than private industry 
and commerce. The reason for this 
consideration was that the members, 


had 


were 


who were largely peasants, 


pooled their resources and 
working together in a common effort 
rather than for their individual 
profit alone. These cooperatives also 
required the services of lawyers. 
State-owned industry developed an 
organizational pattern which _re- 
quired the presence of lawyers more 
than American attorneys have some- 
times appreciated. ‘The 
tional pattern for all 


organiza- 
state-owned 
industry was that of the corporation. 
This form was chosen in an effort to 
overcome the inefficiency of the pre- 
ceding years when nationalized in- 
dustries had been grouped together 
and operated as a unit, without any 
competition from private enterprise. 
To overcome the inflationary ten- 
dencies resulting from such _ inefh- 
cient operation, the Soviet Govern- 
ment adopted a rule that the organi- 
zations of the “socialized sector” 
must compete with private enter- 
prises and defeat them in the com 
petition of the market place. A re- 
organization of the state-owned in- 
dustries was required so that the 
state could maintain a close check 
upon the allocation of state funds 
and receipts. 


Cost-Accounting Basis Set Up 
for Trusts and Corporations 


The reorganization of state industry 
was the subject of the decree of April 
10, 1923.19 It created the “trust” and 
the state-owned stock corporation. 
The principle was established that 
the trusts and corporations would 
operate upon a cost-accounting basis. 
Each corporation and trust would 
have its charter, its capital, its re- 
sponsibilities and considerable lati- 
tude in its own organization. These 
principles were enlarged upon in 
decrees in 1927.11 

A reorganization of the Bar accom- 
panied the introduction of codes. 
The 1922 statute on agencies of law 
restored the principle of a college 
of defenders.!* 
statute, it was provided: “For the 


In the words of the 


purpose of assuring legal assistance 
to the working peoples in the settle- 
ment of civil disputes and of provid- 
ing defense in a criminal court a 
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college of defenders shall be opera- 
tive as an agency of the provincial 
courts and under their supervision.” 

The rules for the new college, as 
published by the People’s Commis- 
sariat of Justice, provided that the 
college should be established by the 
Presidium of Com- 
mittee of the Provincial Soviet, and 


the Executive 


composed of persons nominated by 
the Provincial Court.!* After the 
lists of charter members 
were complete, new members ob- 
tained provisional admission on the 
vote of the Presidium of each col- 
lege. Notice of the provisional ad- 


6. Sob. Uzak., R.S.F.S.R., 
153 

7. Sob. Uzak., R.S.F.S.R., 1922, No. 20-21, Art. 
230. 

8. Sob. Uzok., R.S.F.S.R., 
904. 

9. Sob. Uzak., R.S.F.S.R., 1923, No. 46-47, Art. 
478. 

10. Sob. Uzak., R.S.F.S.R., 1923, No. 29, Art. 
336. 

11. Law of June 29, 1927, Sob. Uzak., R.S.F.S.R., 
1927, No. 39, Art. 392, and Law of Aug. 17, 
1927, Sob. Uzak., 1927, No. 49, Art. 502. 

12. Sob. Uzak., R.S.F.S.R., 1922, No. 69, Art. 
902, sec. 8. 

13. For an analysis of the rules, see E. S. Rivlin, 
Sovetskaya Advokatura (Moscow, 1926) 26 (Soviet 
Legal Profession). 


original 





1922, No. 15, Art. 


1922, No. 71, Art. 
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mission was communicated to the 
Presidium of the Executive commit- 
tee of the Provincial Soviet, which 
could order the rejection of the pro- 
visionally admitted member within 
one month after receiving notice of 
the election. It also had the right 
to order disbarment of any of the 
regular members. Any applicant 
who was denied admission by the 
college could appeal to the Presid- 
ium of the Executive Committee of 
the Provincial Soviet who could or- 
der a review by the college. 

The college in each Province was 
governed by a Presidium (Executive 
Committee) elected by all members 
of the college from its own member- 
ship. This Presidium had the task 
of supervision and review of the 
work of all attorneys to determine 
whether they were performing their 
duties in proper fashion. It could 
also take disciplinary action against 
a delinquent member, but a decision 
of such a character could be pro- 
tested by the interested persons or 
the Prosecutor to the disciplinary 
college of the appropriate Provincial 
Court. The Presidium also had the 
task of organizing the consultation 
offices through which the members 
practiced, and designated members 
for the defense of paupers and also 
for the defense of persons able to 
pay a fee. 


Portion of Lawyer's Fees 
Paid to College 


All funds of the college were subject 
to the control of the Presidium of 
the college. The Presidium was re- 
quired to make a semi-annual report 
on the conduct of the affairs of the 
college to the Presidium of the Pro- 
vincial Court. The general meeting 
of all of the lawyers who were mem- 
bers of the college elected an audit- 
ing committee to see to the proper 
expenditure of funds. Every mem- 
ber of the college was required to 
maintain a diary of his professional 
activities. 

Each lawyer collected his own fees, 
but he was required to pay a per- 
centage of the fees, in an amount 
established by the People’s Commis- 
sariat of Justice, into the general 
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account of the college. It was from 
this general account that the ex- 
penses for the maintenance of the 
Presidium and for the operation of 
the consultation offices were paid. 
Clients who were workmen in state 
or private industry and clerks of 
Soviet government offices and enter- 
prises paid a fee if they were able, 
at a rate established by the People’s 
Commissariat of Justice for the type 
of service rendered. All other clients 
paid whatever fee might be agreed 
upon by the lawyer and the client. 

Qualifications for admission to 
practice as a member of a college 
were either practical experience in a 
responsible position in an agency of 
law for not less than two years or 
experience on a commission presided 
over by a member of the Provincial 
Court, or a member of the Presidium 
of the college of defenders. No minor 
could be admitted or any one de- 
prived of electoral rights by the con- 
stitution, or any one in the course 
of being prosecuted, or any one 
whose rights were limited by a court 
sentence, or any one who had been 
disbarred previously. 

To prevent unauthorized practice 
of persons not admitted to a college 
of defenders, the Plenum of the Su- 
preme Court of the Russian Soviet 
Federated Socialist Republic issued 
a “protocol” on October 11, 1924, 
explaining that the preparation and 
filing of all types of pleas and affi- 
davits in a court or other Soviet 
agency, the giving of legal advice 
for a fee or without a fee was a 
crime and was to be punished under 
the article which was appropriate to 
swindling, fraud for a mercenary 
purpose, blackmail or betrayal of 
confidence. 


The Structure Today 
Compared with Ours 
The pattern of organization estab- 
lished in 1922 has come to be the 
established system of today, with 
some notable changes. Control of 


the Bar has passed from the several 
Provincial Courts to the Ministry of 
Justice of the U.S.S.R.1* In conse- 
quence, all regulations concerning 
the Bar are issued by a central 
authority for the Bar of all Repub- 


lics, the Ministry of Justice for the 
U.S.S.R. This ministry has no operat- 
ing functions. These are performed 
by the Ministries of Justice and each 
Republic and their agents, attached 


to every Provincial Soviet. It is as if 
there were rules for admission to the 
Bar and practice for the whole 
United States, published by the 
Attorney General of the United 
States, but applied by the highest 
legal officer of each of the states, who 
would carry on his functions through 
representatives in each county 01 
department of the state. 

The Bar is organized in “colleges 
of advocates” in each province of a 
large Republic, or in the Republic 
alone if the Republic is of small 
size. The colleges of today are es- 
sentially the same in structure as the 
“colleges of defenders” established 
in 1922. 


as a juridical person with the usual 


Each college is considered 


rights to sue in its name as a legal 
entity and the privilege of liability 
limited to it as an entity. While 
private law practice outside a college 
is permitted by statute to persons 
who meet the requirements of the 
Ministry of Justice of the Republic 
concerned, the overwhelming ma- 
jority of persons practice law as mem- 
bers of a college in some Province or 
small Republic. The organized Bai 
in the U.S.S.R. is, therefore, the col- 
lege of advocates in each Province 01 
small Republic. 

The task of the organized Bar is 
set in the statute as being the pro 
viding of legal assistance to individ- 
uals, organizations, enterprises and 
government corporations by giving 
advice in response to questions, by 
preparing affidavits, protests and 
other legal documents, and by par- 

(Continued on page 264) 


14. The Statute on the Bar of the U.S.S.R., 
which is in effect today was approved August 16 
1939 by the Council of People’s Commissars of the 





U.S.S.R., Sobranie Postanovienii, $.S.S.R., 1939 
No. 49, Art. 394. 
(Collection of Regulations, U.S.S.R. Prior to 


1938, this official journal was entitled Sobranie 
Zakonov S.S.S.R. With the change of name in 
1938, this official journal became somewhat com 
parable to the Federal Register in the United 
States, while statutes enacted by the Supreme 
Soviet and its Presidium were published in a new 
journal, entitled Vedomosti Verkhovnogo Soveta 
S.S.S.R., Messenger of the Supreme Soviet of the 
U.S.S.R.) 
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Presidential Elections and the Constitution: 


A Comment on Proposed Amendment 


by Herbert Wechsler + of Columbia University School of Law 


® The unexpectedly close decision in the presidential election of last November 


has aroused great interest in the problem of constitutional reform of the electoral 


college system. Professor Wechsler discusses the proposals which have been made 
on this subject since 1789, and suggests the factors which should be considered in 


deciding this important question. 





® Small shifts of votes in California, 
Illinois and Ohio would have pre- 
vented our electoral system from con- 
founding the predictions: Governor 
Dewey would have been selected not- 
withstanding the plurality for his op 
ponent and the sweeping Democratic 
triumph in the Congress.' The possi- 
bilities if only two of these three 
states had yielded a Republican plu- 
rality are, however, far more striking. 
President Truman would in that 
event have needed either twelve or 
fifteen votes for his majority. Would 
a sufficient number of electors chosen 
on their pledge to Governor Thur- 
mond have felt justified in casting 
these deciding votes? Would they 
have done so if a compromise of dif- 
ferences with the Administration had 
induced their party to request them 
to pursue this course? The chance of 
such development is hardly weakened 
by considering the situation in the 
newly chosen House of Representa- 
tives, which in the absence of an 
electoral majority would have been 
called upon to choose. Twenty-one 
state delegations have majorities of 
nondissenting Democrats;? twenty 


are Republican controlled;* three 
are evenly divided. Assuming as we 


must that the one vote allotted to 
each state would have been governed 
by the dominant allegiance of its 
Representatives, these votes would 
have registered twenty-one for re- 
election of the President (including 
votes of three states which he did not 
carry)® against twenty for his Repub- 
lican opponent (including eight 
states in which he was second choice). 
The Thurmond states would still, 
therefore, have held the balance of 
decision with their Representatives 
in the strategic place of their electors. 
The votes of all four states would 
have sufficed to re-elect the President, 
according him the bare majority 
they could not give to Governor 
Dewey, even were they so disposed. 
If any one should have persisted in 
its right to vote for Governor Thur- 
mond, the House would have been 





1. President Truman's pluralities were: Calli- 
fornia: 17,865; Illinois: 33,612; Ohjo: 7,107, New 
York Times, December 11, 1948, page 10. Success 
in these states would have given Governor Dewey 
267 electoral votes. 

2. Ariz.; Ark.; Colo.; Fla.; Ga.; Ind.; Ky.; Md.; 
Mo.; Nev.; N. M.; N. Y.; N. C.; Ohio; Okla.; 
R. |.; Tean.; Tex.; Uteh; Va.; W. Va. 

3. Calif.; Del.; Ill; lowa; Kan.; Mass.; Me.; 
Mich.; Minn.; Neb.; N. H.; N. J.; N. D.; Ore.; 
Penn.; S. O; Vt.; Wash.; Wis.; Wyo. 

4. Conn.; Idaho; Mont. 

5. Ind.; Md.; N. Y. 


unable to choose. What might have 
come from such a deadlock and the 
effort to resolve it provides food 
for the imagination. Would any, 
for example, have preferred to fore- 
go the election of a President, con- 
tent that Senator Barkley, promptly 
Senate 
as Vice President, should act as Pres- 
ident pursuant to the Twentieth 
Amendment? 


chosen by the Democratic 


I do not state these possibilities 
because I doubt that in the circum- 
stance supposed the men who would 
have played the leading réles would 
have produced an honorable answer. 
My purpose is to call attention to the 
claim that there is need tore-examine 
our method of selecting the Execu- 
tive. Historic efforts to improve the 
system were renewed at the last ses- 
sion of the Congress. A resolution 
for amendment, offered by Senator 
Lodge and Congressman Gossett? 
won unanimous support in both Ju- 
diciary Committees. The proposal 
is before the public and it merits 
the attention of the Bar. 


6. Calif.; UL; 
Wyo 

7. Sen. J. Res. 200, H. R. J. Res. 9, 80th Cong., 
2d Sess. See also H. R. J. R. 124 (Congressman Lea); 
H. R. J. R. 69 (Congressman Celler); H. R. J. R. 106, 
108 (Congressman [now Senator] Kefauver). In the 
present Congress the proposals are: S. J. Res. 2; 
H. R. J. R. 2, 10, 11, 51, 74, 78, 81, 82; cf. S. J. 
Res. 10; H. R. J. R. 118. 

8. Sen. Rep. No. 1230, H. R. Rep. No. 1615, 
80th Cong., 2d Sess. House Hearings on June 
9 and 11, 1°47, and a Senate Hearing on April 
26, 1948, have been published. 





lowa; Mass.; Minn.; Wash.; Wis.; 
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Presidential Elections 


It is consoling toremember that the 
problem that gives us our difficulty 
is the one the Framers found it hard- 
est to resolve.® Election of the Pres- 
ident by Congress posed the danger 
of a servile Chief Executive, depend- 
ent for his re-election on the legis- 
lature he was meant to balance in 
the total scheme. Election by the 
people faced the powerful opponents 
of the franchise and the fear of tur- 
moil if the country as a whole should 
be involved in any single choice. 
Any method raised the most divisive 
issue of the undertaking: the claims 
of large states to a recognition of 
their stature and the fears of small 
that if they lost equality they would 
lose all effective voice. 

Macaulay’s school boy knows the 
terms of the resulting compromise. 
The choice was vested neither in the 
Congress nor the people but in 
electors who would be appointed 
in each state for this one purpose 
in the manner that its legislature 
might provide. The number of elec- 
tors showed a deference to poula- 
tion coupled with a reservation, the 
total resting not alone upon the 
number of the Representatives allot- 
ted to a state in Congress but also 
on the Senators that did not vary 
with its size. To assure that the 
electors would be independent of the 
federal establishment, all national 
officials, including members of the 
Congress, were disqualified to serve. 
To prevent merely parochial deter- 
minations, each elector was to des- 
ignate two persons, only one of 
whom could be of his own state. To 
eliminate all chance of intrigue—and 
perhaps to save expense as well—the 
electors were not to assemble in con- 
vention; meeting separately in their 


respective states on some one day 
fixed by the Congress, they were to 
cast their votes in insularity and be 
discharged. Finally, in further safe- 
guard of the smaller states, a major- 
ity of all the votes—in addition to the 
largest number—was required for 
election of a President.’® If no one 
person gained such widespread pref- 
erence, the votes of the electors 
could do nothing more than effect 
nominations; the choice among the 
five with most electoral votes was 
transferred to the House of Repre- 
sentatives. In the House, substituted 
for the Senate at the final moment 
to avoid executive dependence on 
the smaller body, size was rendered 
wholly immaterial. The states were 
granted one vote each, regardless 
of the number of their Representa- 
tives, a majority of all the states re- 
quired for election, After the choice 
of President, the candidate with most 
electoral votes was to be Vice Presi- 
dent, the Senate authorized to break 
a tie. 

If this complex solution yielded 
universal satisfaction at the time of 
ratification,"! it was a sentiment 
that surely was short-lived. Whatever 
abstract merit was possessed by the 
idea of independent electors, the 
rise of parties swiftly made the con- 
cept obsolete. With party tickets in 
the field, the choice of two became 
impossible, yielding either a biparti- 
san result as in the third election or 
the tie between the victors!? that 
produced the crisis of the fourth. 
The growth of the Congressional 
caucus as a nominating agency made 
mockery of the intention to protect 
the choice from legislative domina- 
tion. Freedom for state legislatures 
to provide the manner of appoint- 


ment of electors led to great diversity 
in practice, the choice of method 
governed less by principle than by 
manipulation of controlling party 
factions and the wish to give the 
state as such the largest influence on 
the result.'* If, as Madison aver- 
red,'4 the Framers mainly contem- 
plated that electors would be chosen 
in each state by districts through the 
action of those qualified to vote for 
Representatives, experience made 
clear that no state would long risk 
a division in the votes of its electors 
unless the method that made such 
division likely was decreed for all.1® 

Despite the magnitude of these in- 
itial difficulties, the Twelfth Amend- 
ment worked the only changes in 
the written Constitution and they 
were only marginal in their effects. 
It met the double-choice dilemma 
by providing for the separate des- 
ignation of the presidential and 
vice-presidential choices; it reduced 
the range of choice committed to the 
House from five to three,’® and it 
required a majority for choice of a 
Vice President by the electors, with 
the Senate otherwise empowered to 
select from only two. Practice served, 
however, to resolve or soften other 
problems without changes in the 
document. The caucus was sup- 
planted by the national convention, 
drawing broader popular participa- 
tion to the nominating process. 
The danger that electors might ex- 
press the independent choice the law 
allowed them was diminished by the 
choice of party men to seek the 
office and the sentiment that no be- 
trayal of the pledge would be con- 
doned.'8 There was a steady drift 
within the states in the direction of 
the popular selection of electors, 





9. See e.g..2 Farrand, The Records of the 
Federal Convention (1937) 118 (Mason); 501 
(Wilson); 3 id. 132, 331 (Madison); 166 (Wilson). 

10. It should be noted that the requirement of 
@ majority meant for less with each elector 
casting two votes for President than it did after 
the adoption of the Twelfth Amendment. Cf. 2 
Farrand, supra note 3 at 512 (Morris). 

11. Cf. Hamilton, The Federalist No. LXVIII: 
“The mode of appointment of the Chief Magistrate 
of the United States is almost the only part of 
the system, of any consequence, which has 
escaped without severe censure, or which has 
received the slightest mark of approbation from 
its opponents.” 

12. Hamilton concerned himself before the 
first election to prevent the unanimity in favor 
of George Washington from being matched by 
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equal unanimity for Adams. See Stanwood, A 
History of the Presidency (1928) 26. 

13. Legislative choice, election by districts and 
election by general ticket or some combination 
thereof are the principal methods involved. The 
diversities are summarized by Chief Justice Fuller 
in McPherson v. Blacker, 146 U.S. 1, 29-35 (1892). 
See also Dougherty, The Electoral System of the 
United States (1906) 281-303. The methods used in 
each election are described in Stanwood, op. cit. 
passim. 

14. Letter to George Hay, August 23, 1823, 
quoted in 3 Farrand supra note 9 at 458-459. 

15. Cf. Letter from Jefferson to Monroe, January 
20, 1800, quoted in Dougherty, op. cit. at 286: 
“All agree that an election by districts would be 
best if it could be general, but while ten States 
choose either by their Legislatures or by a general 


ticket, it is folly or worse than folly for the other 
six not to do it." 

16. Since the Twentieth Amendment this has 
meant the new rather than the expiring House 
of Representatives but the matter is within control 
of Congress in virtue of its authority to determine 
the time when the electors are chosen and the 
day when they shall vote (Article !!, Section 1), as 
well as when their votes shall be counted. 

17. Cf. Stanwood, op. cit. at 125. 

18. Stanwood (page 51) quotes the following com- 
ment on the Pennsylvania Federalist elector who 
voted for Jefferson in 1796: “‘Do | chuse Samuel 
Miles to determine for me whether John Adams or 
Thomas Jefferson shall be President? Nol! | chuse 
him to act, not to think."’ On Plumer's vote for 
John Quincy Adams in 1820, see Horwill, The Usages 
of the American Constitution (1925) 46-7. 
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though the method that won domi- 
nance was the general ticket that cast 
the state’s votes as a unit by selecting 
men of common sentiment rather 
than the district system under which 
its votes would normally divide.’® 
Finally, and probably the most im- 
portant, control of nominations in 
the early years by caucus and there- 
after by convention coupled with 
the instinct to support no more than 
two important parties narrowed the 
range of choice sufficiently to yield 
electoral majorities. Only one elec- 
tion after 1800—that of Adams over 
Jackson, ended in the House of Rep- 
resentatives?°—where some, at least, 
of those who framed the system must 
have thought and hoped the choice 
would normally be made. 

This development has been ad- 
duced to support Bagehot’s observa- 
tion that the “men of Massachusetts 
could work any Constitution’”,?! a 
remark that Wilson properly inter- 
preted as tribute to Americans in 
general.2? It serves more usefully, 
however, to direct attention to the 
issues with which modern statesman- 
ship must deal. 


Lodge-Gossett Proposed Amendment 
Would Make Four Changes 

The Lodge-Gossett proposal would 
effect four changes in the constitu- 
tional provisions. 

First: It would dispense with the 
selection of electors while preserving 
the conception of an electoral vote 
as the measure of the influence ac- 
corded to each state in the electoral 
process; that ratio would be deter- 


mined as the Constitution now pro- 
vides by the state’s total representa- 
tion in Congress.?* In so far as this 
method gives greater relative im- 
portance to each voter’s choice in 
small states than in large, that ele- 
ment would be preserved. What 
would be abrogated is the human 
agency of the electors as a bridge be- 
tween the people and the registra- 
tion of their choice. Once the canvass 
had been held and the votes correctly 
counted, mathematics only would 
determine the result.*4 


Second: It would make popular 
participation in the choice of the 
Executive a constitutional right. The 
freedom now accorded to each state 
to designate electors as its legislature 
may provide embodies no such 
guarantee—though when the legis- 
lature has provided for selection by 
the people, as all have done for many 
years, the prohibitions of the 
Fifteenth and the Nineteenth 
Amendments, as well as any gath- 
Fourteenth 
assuredly apply. The protection of 
the suffrage carried by the resolution 
is conceived in the same terms that 
have applied from the beginning in 
the choice of Representatives. The 
right to choose the federal official is 
vested by the Constitution in those 
who under the state law are qualified 
to vote for the most numerous branch 
of the state legislature. The state de- 
fines the latter class, subject only to 
the limitations put by the Amend- 
ments. The members of the class 
participate in federal elections as 


ered from the would 
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a federal right.25 There is, there- 
fore, no inroad on a state’s authority 
to fix its voters’ qualifications as that 
authority has been defined in rela- 
tion to Congressional elections.?* 
Third: The resolution would pre- 
scribe a single rule for measuring 
the impact of the popular expression 
in a state upon the casting of its 
electoral votes. State freedom to re- 
solve this issue led, as has been said, 
to the system of state-wide election 
by general ticket. Accidents apart,?? 





19. South Carolina adhered to legislative 
selection until 1860 and this method was 
employed by Florida in 1868 and Colorado in 
1876. Michigan adopted choice by districts briefly 
in 1892, the action challenged and sustained in 
McPherson v. Blacker, supra note 13. With these 
exceptions choice by general ticket appears to have 
been general after 1832. 

20. The division of electoral votes was Jackson: 
99; Adams: 84; Crawford: 41; Clay: 37. The fact 
that Jackson led in tabulations of the popular 
vote was of small consequence since in six states 
the electors were chosen by the legislature and 
elsewhere the vote was very small. See Stanwood, 
op. cit. at 135, 140. 

21. See Corwin, 
Powers (1948) 39. 

22. Constitutional Government in the United 
States (1908) 59. 

23. The language of the resolution is ‘The 
Electoral College system of electing the President 
and Vice President of the United States is hereby 
abolished. The President and Vice President shall 
be elected by the people of the several Stotes. 
The electors in each State shall have the qualifi- 


The President: Office and 


cations requisite for electors of the most numerous 
branch of the State legislature. Congress shall 
determine the time of such election, which shall 
be same throughout the United States . . . Each 
State shall be entitled to a number of electoral 
votes equal to the whole number of Senators and 
Representatives to which such State may be en- 
titled in the Congress." 

24. The resolution adapts present procedure with 
respect to the determinative count. It provides: 
“Within forty-five days after such election, or 
at such time as the Congress shall direct, the 
official custodian of the election returns of each 
State shall make distinct lists of all persons for 
whom votes were cast for President and the 
number of votes for each, and the total vote of the 
electors of the State for all persons for President, 
which lists he shall sign and certify and transmit 
sealed to the seat of Government of the United 
States, directed to the President of the Senate. 
The President of the Senate shall in the presence 
of the Senate and House of Representatives open 
all certificates and the vote shall then be 
counted.”’ 

The power of the Congress to resolve issues 


presented by the counting would thus be preserved, 
though the policy of state settlement embodied 
in the Act of 1887 (U. S. C. Tit. 3, §§ 5, 15) would 
certainly be followed. See Dougherty, op. cif. 
at 32 ef seq.; Burgess, ‘The Law of the Electoral 
Count" Pol. Sc. Q. 633 (1888). 


25. See United States v. Classic, 313 U. S. 299, 
314-315 (1941). 


26. State control of nominations is similarly 
unaffected. Nor is there any change in the 
position on the scope of the authority of Congress 
as that issue has been posed by such proposals as 
the abolition of the state poll-tax (See e.g. 
Hearings before the Senate Committee on Rules 
and Administration on H. R. 29, 80th Cong., 2d 
Sess. (1948) or the effort to protect the soldiers’ 
vote (See e.g. Cong. Rec., Jan. 27, 1944, at 
812-814). 

27. For division in the votes of state electors 
despite choice by general ticket see e.g. California 
and Ohio in 1892 (Stanwood, op. cit. at 517); 
California and Kentucky in 1896 (ibid. at 568); 
Maryland in 1904 (2 ibid. 137); Maryland in 1908 
(ibid. at 208); California in 1912 (ibid. at 302); 
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one slate of electors is chosen by the 
voters, a plurality sufficing ordina- 
rily?® for the choice. The amendment 
would decree a different system. It 
would provide for an apportionment 
of the state’s electoral vote among 
the candidates with popular support 
in the election in proportion to their 
votes within the state. Instead of 
each state speaking to the country 
with a single voice regardless of the 
division among its voters, that di- 
vision would be reflected in the 
allocation of its electoral votes.?® 
Fourth: If the apportionment of 
electoral votes would cost the large 
states their dramatic impact on our 
Presidential choices, the resolution 
offers compensation for the loss. It 
would abolish the requirement of 
a majority of electoral votes to work 
election, eliminating also the selec- 
tion by the House that now obtains 
when a majority is lacking with the 
largest and the smallest states allot- 
ted equal voice. Under the plan pro- 
posed, the candidate with most elec- 
toral votes would be successful; in 
case of a tie the decision would de- 
pend solely upon the popular vote.%° 
Present Electoral College 
Is Unsatisfactory 
The proposal hardly rests on contro- 
versial ground in undertaking to 
abolish the electors. As automata 
they are unnecessary and can preve 
embarrassing, as when a _ federal 
official inadvertently presumes to 
serve.*! They cannot be accepted as 
an independent agency of choice. 


The problem on this score is not, 


moreover, only that of individual 
perversity, though there would be 
no recourse or at least a doubtful 
one if an elector should defy the 
usage that denies him any private** 
voice. Nothing prevents the exploita- 
tion of the system by a party running 
electors who are unpledged or who 
affirm intent to act with indepen- 
dence on stated contingencies. Yet 
their selection in some states while 
others hold to the tradition would 
produce in any undecided contest 
an anomalous selecting body, com- 
posed partially of mere automata 
and partially of men free to appraise, 
negotiate and choose. If there is 
need for compromise in the selection 
of a President, it seems clear that the 
electoral college cannot, as the in- 
stitution has developed, be the place 
where it is made. 

Beyond this, there is now a situa- 
tion where the system poses an im- 
pressive problem: the case of death 
or disability of Presidential candi- 
dates between the day when the 
popular choice is indicated and the 
day when the electors cast their 
votes. Three electoral votes were 
cast for Greeley notwithstanding his 
demise, though they were necessarily 
discarded by the Congress in the 
counting.*3 But Greeley was an un- 
successful candidate. What if the 
casualty were the indicated winner 
on the basis of the popular returns? 
The Twentieth Amendment does 
not touch the problem in providing 


for vice-presidential succession since 
it deals only with the death of a 
“President elect’.84 Its principle 
ought to apply, however, and it 
would but for the use of the electors. 
The gap in time between election 
day and the election by electors 
yields a chance for substitution (pre- 
sumably by the national committee*) 
of another candidate who did not 
go before the people and, in case of 
party schism, the result might even 
be election of the candidate who lost 
the race. 


We ought, therefore, to do away 
with the electors even if we were 
to make no other change. 


There is no longer room for differ- 
ence on providing federal protection 
of the popular participation in the 
choice. Time has made the Fathers’ 
difficulty on this issue wholly aca- 
demic. No state legislature—itself 
chosen by the people—would long 
deny to its electorate a voice in Pres- 
idential choices. The only fighting 
issue turns on the authority to pre- 
scribe voters’ qualifications and that, 
as has been shown, is wholly pre- 
served for the states by the amend- 
ment, subject to the vital limitations 
that the Constitution otherwise pro- 
vides. 


It may, of course, be argued on 
the other side that there is here an 
undue deference to state authority, 
that Congress rather than the states 
should be empowered to determine 


(Continued on page 270) 





West Virginia in 1916 (ibid. at 374). In the 
last election two of the democratic electors 
chosen in Tennessee are said to have pledged 
their support to Governor Thurmond; one cast 
his vote accordingly. New York Times, December 
14, 1948, page 35. Wide variation now obtains 
among the states in the matter of placing the 
names of electors on the ballot and the 
mechanics of the vote. 

28. Georgia requires a majority, providing in 
its absence for appointment by joint ballot of the 
legislature (Ga. Code Ann. (1935) § 34-2503). The 
device resembles that used by New Hampshire in 
the first election. See Stanwood, op. cit. at 22. 

29. The language is: ‘‘Each person for whom 
votes were cast for President in each State shall 
be credited with such proportion of the electoral 
votes thereof as he received of the total vote of 
the electors therein for President. In making 
the computations, fractional numbers less than 
one one-thousandth shall be disregarded unless 
a more detailed calculation would change the 
result of the election."’ 

30. “‘The person having the greatest number 
of electoral votes for President shall be President. 
If two or mere persons shall have an equal and 
the highest number of such votes, then the one 
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for whom the greatest number of popular votes 
were cast shall be President."’ 

31. The problem has been met in practice by 
resignation prior to voting or, as in the case of 
death or absence, by replacement pursuant to 
the state law. The efficacy of both solutions 
was in issue in the disputed election. See 
Haworth, The Disputed Election of 1876 (1906) 
234-5, 250 ef. seq. The grounds of challenge in 
the counting and the action taken by the Con- 
gress are reviewed in Dougherty, loc. cit., note 24 

32. See e.g. Opinion of the Justices, 34 So. 
(2d) 598 (Ala. 1948); note (1948) 34 Vo. L. Rev. 
619. Cf. James Russell Lowell's answer to the plea 
that he resolve the controversy of 1876 by giving 
Tilden the one vote he needed for election: ‘'l 
was nominated and elected by my fellow-citizens 
of the Republican party to give effect to their 
political wishes as expressed at the polls, and not 
to express my own personal views . . . to refuse 
to comply with the mandate | received when | 
accepted my party's nomination would be 
treacherous, dishonorable, and immoral.'’ Quoted 
by Corwin, op. cit. at 51. 

33. Stanwood, op. cit. at 353. Had he lived he 
should have received 66 electoral votes, of which 
63 were divided among four Democrats. 


34. Section 3 provides: “‘If, at the time fixed 
for the beginning of the term of President, the 
President elect shall have died, the Vice President 
elect shall become President. If a President shall 
not have been chosen before the time fixed for the 
beginning of his term, or if the President elect 
shall have failed to qualify, then the Vice Presi- 
dent elect shall act as President until a President 
shall have qualified; and the Congress may by 
law provide for the case wherein neither a 
President elect nor a Vice President shall have 
qualified . " Section 4 deals only with the 
case where the right of choice has devolved on 
the House. 

35. Taft's vice-presidential candidate died oa 
few days before the popular vote in 1912. After 
the election Nicholas Murray Butler was selected 
by the National Committee to receive the 8 
electoral votes of Utah and Vermont that Sherman 
would have won had he survived. 

36. An instructive incident occurred in North 
Carolina when the legislature undertook to ap- 
point the electors in 1812. Responding to the 
protests (Cf. Stanwood, op. cit. at 103), the 
succeeding legislature restored popular selection 
and demanded an amendment to safeguard it 
for the future. 
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Motion Pictures and Practice Litigation: 





Michigan Law School Introduces New Technique 


by Charles W. Joiner + of the University of Michigan Law School 


=" A young lawyer, fresh from the ivied walls and academic quadrangles of law 
school, is usually familiar with the theory of law and legal philosophy, but he has 
had no training in the practical work of filing complaints, questioning witnesses 
and trying a case to a jury. The University of Michigan Law School has introduced 
a new technique to fill the gap in this important part of a lawyer's education. 
Professor Joiner describes this technique and evaluates its results thus far at Michigan. 





" Motion pictures have at last 
invaded the law schools—not Gone 
with the Wind or The Thin Man, 
but pictures prepared to accomplish 
definite objectives, produced by the 
law schools under the direction of 
law teachers and men who have had 
experience in trial practice. Other 
branches of education have long 
recognized the value of audio-visual 
aids, but it has been only in the 
last few years that the law schools 
have adapted this excellent method 
of instruction to the peculiar prob- 
lems of training lawyers. 

At the University of Michigan 
Law School moving pictures are 
being used as a part of the instruc- 
tion in trial practice.' Carefully 
enacted scenes giving rise to litiga- 
tion are filmed and then shown to 
selected persons who thereupon be- 
come the clients and witnesses in the 
proceedings. The films can, of 
course, be used again and again with 
different groups of students. The 
realistic nature of the trials has 
invoked enthusiasm from the stu- 
dents, and the experiment promises 
to be a successful response to a long 


felt need for a satisfactory means of 
introducing law students to trial 
technique. This article is being 
written to explain the plan and 
appraise its value. 


Obligation To Teach 
Science of Litigation 


In addition to other aims and ob- 
jectives of legal education, the law 
schools are under an obligation to 
their students to teach the art and 
science of litigation and to give them 
at least a little experience in the 
litigious process—at the students’ 
expense and not at the expense of 
their clients. It is not enough for a 
lawyer to be able to recognize his 
clients’ rights, if he is unable to take 
the proper steps to protect them. In 
fact, until a lawyer fully appreciates 
the difficulties that arise in pursuing 
a legal remedy to its consummation, 
he is not in a position to advise a 
client fully as to his rights. Although 
there are many methods of protecting 
rights, litigation still is recognized 
by the law as the final step. Since 
litigation is the ultimate method of 
enforcing legal duties, it is incum- 


bent upon forward-looking law 
schools to provide a method by 
which trials can be taught, giving 
the students actual experience in the 
art of litigation. It is in this field 
that a significant advance has re- 
cently been made through the use 
of motion pictures—an advance that 
should enable recent graduates to go 
into court the first time with a 
reasonable chance of success. 

As many lawyers look back on 
their law school training, they prob- 
ably recall a rather inept method of 
teaching the art of litigation, if in- 
deed they were fortunate enough to 
receive any instruction at all in the 
subject. Such courses generally have 
been more or less deficient in accom- 
plishing their objectives. Although 
excellent practitioners have often 
been invited to lecture to students 
on the art of presenting cases to court 
and jury, and although the students 
have studied cases in which lawyers 
have made mistakes in the conduct 
of litigation, there has always been 
the handicap of lack of effective 
means of introducing the actual first- 
hand act of tryirfg a lawsuit in a re- 
alistic situation. All this is notwith- 





1. Motion pictures in the conventional training- 
film sense have been prepared in two other law 
schools. At the University of Washington Law 
School a motion picture called Triol by Jury was 
made and is used as an orientation film in this and 
other schools for entering freshmen. Horvard 
recently made a motion picture explaining their 
case clubs, which film could be used to instruct 
students in the use of law books. 
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standing the fact that in the sister 
profession of medicine the great hos- 
pitals have long since developed an 
extensive practice of allowing medi- 
cal students during internship actu- 
ally to practice on live patients. The 
distinction between the two profes- 
sions, however, is obvious. Litiga- 
tion is an adversary proceeding, 
while the treatment of disease is non- 
adversary. It is this fundamental 
difference with its various ramifica- 
tions that has prevented the effective 
development of clinics in the law for 
the training of lawyers. Although 
legal clinics and legal service offices 
may ultimately be brought into effec- 
tive use as a further step in the train- 
ing of lawyers, these methods also 
have their difficulties, and another 
approach seems to be necessary to 
meet this pressing educational need. 


Simulating True-to-Life 
Experiences 


The serious problem that must be 
solved in teaching trial technique is 
that of simulating true-to-life ex- 
periences upon which law students 
can practice. At the University of 
Michigan Law School until motion 
pictures were recently used for the 
purpose, this difficulty had been a 
serious obstacle to success. Being 
unable to use actual problems of the 
type usually resulting in litigation, 
some schools have developed the 
practice court work by furnishing 
students with agreed fact statements, 
instructing them to procure witnesses 
for use during trial and to coach 
them to testify in accordance with 
these facts. Although this permits a 
student to participate in the different 
phases of a trial, it fails in many re- 
spects. It gives no experience in find- 
ing and analyzing facts as they exist, 
and allows—in fact requires—a stu- 
dent to create evidence to support his 
cause of action—certainly not a trait 
to be cultivated in future members 
of the legal profession. 

The members of the faculty of the 
University of Michigan Law School 
engaged in teaching procedure have 
long recognized the shortcomings of 
this method of teaching trials and 
concluded that some procedure was 
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necessary to allow the student to fit 
together the jigsaw puzzle of substan- 
tive and procedural law in true-to- 
life litigation. Dean E. Blythe Stason 
visualized the possibility of the use of 
motion pictures in this connection, 
and at his suggestion a plan was de- 
veloped pursuant to which pictures 
are used as the means through which 
witnesses and clients can learn of the 
facts constituting the basis of later 
litigation. Accordingly, there has 
been developed at Michigan a 
method whereby students can now 
gain experience in all phases of liti- 
gation, investigation, preparation, 
pleading, trials and appeals—both 
what to do and how to do it. 


Problem Is Solved by Use 
of Motion Pictures 


The method is as simple as it is ef- 
fective. The problem is to get facts 
to the parties and witnesses so that 
they will know as much about the 
case, and only as much about it, as 
if they had been witnesses to the ac- 
tual event or series of events giving 
rise to litigation. An event that nor- 
mally would give rise to litigation is 
selected. For example, we have suc- 
cessfully used the commonplace tort 
situation arising when a driver of an 
automobile runs into a pedestrian. 
It is altogether appropriate to utilize 
tort situations in view of the fact 
that 91 per cent of the jury cases 
tried are negligence cases, and a 
young lawyer's first contact with a 
jury will probably come through his 
participation in such a case. 

After the event has been selected, 
attention is directed to the prepara- 
tion of ‘a scenario. This has to be 
carefully written because in reality 
several sets of pictures are produced 
based on the single event. The ob- 
jective is to produce a separate pic- 
ture for each witness or group of 
witnesses standing in proximity to 
each other so that it will accurately 
show what these persons did and 
what they should have seen. In order 
to accomplish this several motion 
picture cameras are used, all strate- 
gically placed and all working simu! 
taneously at the time the event is 
staged. A camera is placed behind 


each group of witnesses. It films the 
event through or past these witnesses, 
Each sequence will then show what 
the particular witnesses did and what 
they saw of the event. 


For example, in the negligence 
case already mentioned, that of the 
auto-pedestrian accident, we set up 
the following scenes: 

One picture was taken from be- 
hind the plaintiff and his friends 
showing that the plaintiff was stand. 
ing and talking with his friends just 
prior to crossing the street. There- 
after he stepped into the street about 
as far as the left hand front fender 
of a car parked up the street a short 
distance. He looked both 
Then, as he turned back and waved 
at the friends, he was hit by a car as 
it was driven by the defendant rapid- 
ly down the slippery street. Another 
picture taken from inside the de- 
fendant’s car shows that his attention 
was attracted toward some friends 
on the south side of the street, that 


ways. 


he took his eyes off the road and | 


waved to them just before the acci- 
dent occurred, and that the 
veered slightly just before the acci- 
dent. A third picture was taken 
from the south side of the street 
showing what the friends of the de- 
fendant did, how they waved to him 
and what they saw of the car and the 
accident. 


rive and proceed with their routine 
accident investigation, and the am- 
due course takes the 
All this is perma- 


bulance in 
plaintiff away. 


meter film. 

This film is divided into separate 
and complete short pictures, one for 
each group of witnesses taken from 
the position of each group and show- 
ing what each person in the group 
did and saw, at the end of which is 
added the final scene showing the 
police and ambulance in action. 


Use of Films in Law Class 

Is Described 

Competent actors furnished and 
coached by the Department of Dra- 
matics are used in the acting and 


car 


Of course, after the acci- | 
dent, all the witnesses gather around | 
the prostrate victim. The police ar- | 
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filming of the movies. It is not nec- 
essary that these persons be available 
at the time of the trial. They do not 
appear as witnesses, but instead the 
pictures serve as the means by which 
the events are projected into the 
minds of other persons who there- 
upon become the witnesses at the 
trial. In short, the films show re- 
alistically a carefully enacted auto- 
pedestrian collision portraying it 
from several points of view and made 
available in a form that can be used 
hundreds of times as the basis for 
hundreds of trials. 

How are these pictures used? From 
both the campus and the town men 
and women volunteer to be witnes- 
ses at the trials. They are told that 
they are not “‘play-actors”, but are 
simply themselves, except that they 
witness the events concerning which 
they will testify in the motion pic- 
ture instead of on the street. The 
proper picture sequence of the event 
is then shown to each of the wit- 
nesses. He becomes identified as one 
of the characters in the picture, and 
each witness knows as much about 
the event as he would have known 
had he actually been present when 
it happened. The witnesses see only 
the picture taken from approximate- 
ly their appointed position showing 
what they did and what they prob- 
ably would have seen. Correspond- 
ingly, the defendant-driver of the 
automobile sees only the picture 
taken from inside the automobile 
showing his actions and . showing 
what he saw or might have seen. 
men and 
women as witnesses who are actually 
acquainted with one another if they 
are supposed to be friends in the 
movie. In this way the proposed wit- 
nesses can actually be 100 per cent 
themselves, except for the superim- 
posing of the motion pictures of the 
event giving rise to the litigation. 


Care is taken to choose 


The student lawyers who are to try 
the case do not see the pictures; only 
the witnesses are so favored. After 
the witnesses have been shown the 
pictures, the student lawyers, who 
did not see the pictures and who do 
not know the names of the witnesses 
of the accident, are given the names 








of their clients. From that point 
they are on their own. They talk 
with their clients, obtain their sto- 
ries, and take statements from the 
witnesses named by their clients. 
They talk with police officers, who 
may have the names of other wit- 
nesses, and interrogate these witneses. 
At the conclusion of their investiga- 
tion they have a complete investiga- 
tion file. During this phase of the 
case they must make an analysis of 
the facts in the light of the appli- 
cable law, which has been duly 
briefed, and they arrive at their con- 
clusions as to theories of recovery or 
defense. The plaintiff's lawyers must 
thereupon commence an action in 
the practice court, laying jurisdic- 
tion and venue in a proper court. 
Depending upon the residence, citi- 
zenship and location of the parties, 
the action may be brought in any 
jurisdiction in the United States, in- 
cluding the United States District 
Courts. The necessary steps for the 
commencement of an action in the 
chosen jurisdiction must be taken. 
Based upon their factual investiga- 
tion and their study of the law, the 
student lawyers plead their cases to 
issue according to the laws and rules 
of the jurisdiction chosen. In plead- 
ing the case and preparing for trial 
the lawyers are expected to use the 
various discovery processes open to 
them, including the pre-trial confer- 
ence if available. After the case is 
at issue the student lawyers prepare 
their trial briefs of fact and law— 
documents so familiar and so essen- 
tial to the practicing lawyer. The 
case at this point is ready for trial. 


Use of Several Student Groups 
Simulates Trial Problems 


An interesting observation can be 
made concerning the conduct of the 
witnesses during the investigation of 
the case. Because of the size of the 
groups to be instructed, it has been 
necessary to assign several groups of 
lawyers with their respective clients 
to work with the same group of wit- 
nesses. For example, during the cur- 
rent semester we had seven cases pre- 
pared from a single showing of one 
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set of films. At first, doubt arose con- 
cerning the wisdom of having so 
many substantially identical cases in 
progress simultaneously. However, 
now we feel that this practice will 
become a permanent part of our pro- 
cedure. The reason is simple enough. 
Normally in actual litigation the wit- 
nesses are not too anxious to become 
involved in court matters. They are 
often difficult to contact and re- 
served in their description of the 
transaction or event. The men and 
women who have served as witnesses 
in our cases are volunteers, and if 
only one group of attorneys contacts 
them, the student lawyers obtain an 
erroneous impression as to the ease 
of investigation. However, with 
seven groups of lawyers contacting 
the witnesses the novelty wears off. 
They become somewhat bored and 
it becomes necessary for the lawyers 
to use “their ability to win friends” 
to procure adequate statements. The 
experience should be valuable. 
After the cases are at issue a typi- 
cal assignment procedure is em- 
ployed. Upon assignment for trial 
the lawyers may obtain subpoenas 
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from the clerk of court for service 
on the prospective witnesses. The 
trial is conducted according to the 
rules of the court chosen by the liti- 
gants. Jurors, drawn from a panel 
of literary college students and 
townspeople, are examined, chal- 
lenged and sworn. Opening state- 
ments are made and the evidence is 
introduced. No attempt is made 
during the trial to give instruction in 
trial technique. The student lawyers 
are on their own without benefit of 
the guiding hand to prevent errors. 
However, after the trial, opportunity 
is afforded for a critical discussion of 
the case. 

The moving pictures are not men- 
tioned during the course of the trial. 
In fact, some of the jurors believe 
they are listening to an actual case, 
so realistically is the testimony given. 
The confusion of some of the wit- 
nesses, the assurance of others, the 
conflict of testimony on minor and 
major points—all have proved that 
motion pictures can be virtually as 
valuable a basis for practice litiga- 
tion as a true-to-life event would 
be. The witnesses are themselves, 
except that they must, of course, rely 
upon what they have seen in the 
pictures, but this involves observa- 
tion and memory much the same as 
would be required in an actual case. 
Cross-examination is as realistic and 
as full of hazards as in a real trial. 

Trial motions recognized in the 
jurisdiction are welcomed and ruled 
upon as they are made. If the court 
holds that the case should go to the 
jury, the final arguments of counsel 
are made and the jury is instructed 
on the law. We have had varying 
results from juries, depending upon 
the skill of counsel in presenting 
their cases. Indeed, we have even had 
a hung jury. All this is an indication 
of the natural variances in the evi- 
dence presented by witnesses whose 
powers of observation and recollec- 
tion vary even as they do in “real 
life”. 


If this were the end of the matter, 
the use of motion pictures in trial 
practice would have value more than 
sufficient to warrant the expense and 
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trouble of their preparation. The 
opportunity for students to investi- 
gate, analyze, prepare and try cases, 
and to make mistakes without cost to 


their clients is substantial. How- 
ever, the actual 
alone is not the greatest value to the 
students. 


the case afterwards proves even more 


trial experience 
The critical discussion of 


valuable to the neophytes than their 
actual participation in the tials. 
This critique is not conducted in a 
hit-or-miss style on the basis of mem- 
ory but is carried on with the aid ol 
a tape recording device. ‘he court- 
room is completely wired tor sound. 
Unobtrusive microphones connected 
to a tape recorder are strategically 
placed at various places in the court- 
room to pick up everything that takes 
place during the wial, trom the 
drawing of the jurors down to the 
final words of the judge. This re- 
cording serves as the basis for the 
subsequent critical discussion of the 
case. Since no instruction is given 
during the trial, the student lawyers 
are aware of the responsibility rest- 
ing upon their shoulders and the 
need for adequate preparation in all 
phases of the case. However, it is pos- 
sible to follow this procedure effec- 
tively only when adequate criticism 
follows the trial. The recording of 
the trial is an essential prerequisite 
to the critique. The entire recording 
is replayed in the presence of the 
student lawyers and a law teacher 
who is an experienced trial lawyer. 
As matters for criticism and com- 
mendation are disclosed by the re- 
cording, the playing of the record is 
interrupted and discussion ensues. In 
this way every question of trial tac- 
tics and procedure arising during the 
trial is carefully analyzed and dis- 
cussed, 

Finally, the jury is called together 
after the trial to be interrogated by 
the student lawyers. The jurors are 
asked to comment on the presenta- 
tion of the case and to call attention 
to the points that impressed or irri- 
tated them. This gives the students 
the layman’s view of the effective- 
ness of their advocacy, something so 


difficult to obtain in actual practice. 


Motion Picture Instruction 
Contrasted with Other Methods 


How does this type of instruction 
and practice in the preparation and 
trial of cases compare with other 
methods of practical instruction in 
trial technique, such as the plan, 
previously outlined, of giving out 
hypothetical facts to be developed 
and amplified by the student, or the 
use of legal aid bureaus or similar 
organizations in which actual contro 
versies are handled, occasionally re 
sulting in the actual appearance be 
fore the inferior courts by the law 
students? 


In all 
the technique of handling cases can 


methods, instruction in 
be given in advance of the actual 
trial. But it is the practice case that 
is the really important part of the 
program. Only in actual legal aid 
trials and in the motion picture 
trials does the student obtain experi- 
ence in one of the most important 
phases of trials—factual investiga 
tions. Clearly no adequate training 
in factual investigation can be ob- 
tained when the student is not only 
authorized but directed to manufac- 
ture or amplify the facts, procuring 
witnesses to testify respecting the 
facts suggested. We know that valu- 
able and true-to-life experience can 
be given in this phase of trial prac- 
tice when conducted with the use ol 
pictures. Although this is also true 
of legal aid trials, the cases there in- 
volved are likely to be of a rather in 
and too 
often do not involve extended in- 


consequential character, 
vestigation. 

A like contrast may be made with 
respect to the matter of analysis and 
evaluation of the facts found during 
the The that 
reasonably important fact situations 
can be presented by the use of pic 


investigation. fact 


tures, situations that could not be 
handled by students in legal aid 
clinics, but situations that will be 
met face to face upon graduation and 
admission to the Bar, warrants the 
assertion that more valuable experi 


(Continued on page 274) 
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Present Dissents: 





Causes of the Justices’: Disagreements 


by Ben W. Palmer - of the Minnesota Bar (Minneapolis) 


® This concludes Mr. Palmer's discussions of dissents and reversals of the Supreme 
Court. Beginning in the July, 1948, issue of the Journal, Mr. Palmer stated the number 
and extent of current dissents as compared with earlier records. Subsequently he ex- 
amined the causes and effects of those dissents. This month at the request of the 


editors, he summarizes his findings and conclusions. He States twenty-six basic causes 


for the “present fragmentation of the Court’, and suggests how those causes may be 


removed. 


It is not to be expected that everyone will agree with all the opinions of Mr. Palmer, 
but readers generally will be grateful for his extensive presentation. His work should 


create an improved attitude toward the problem, and produce a clearer perception 


of the place and purpose of the judicial process in our Government. 





" The present fragmentation of the 
Court diminishes its prestige and sub- 
stitutes for what was once regarded 
as the sacred oracular voice of an 
impersonal institution a babel of con- 
fused and jangling human tongues. 
It introduces a strong element of in- 
stability and unpredictabilitv into 
the law that causes great concern and 
perplexity to counsel charged with 
the responsibility of advising clients 
and to the lower courts, 

The causes of confusion are not 
youth, lack of judicial experience, the 
absence of a strong Chief Justice or 
the chance juxtaposition of tempera- 
mentally antipathetic judicial prima 
donnas. The deeper causes may thus 
be summarized: 

1. The selective certiorari jurisdic- 
tion of the Court. 

2. The strong conviction of many 
of our present Justices as to the 
value of dissent. 

3. Differences of opinion as to 


where to draw the line between 
proper judicial self-restraint out of 
deference to legislative bodies, and 
the abdication of judicial responsi- 
bility to enforce mandates of the 
sovereign people expressed in consti- 
tutional limitations on governmental 
power. 

4. Differences of opinion as to 
what extent the judicial process is 
legislative in character, particularly 
as to whether or not the Supreme 
Court was designed to be a policy-de- 
termining body with members chief- 
ly valued for their creative statesman- 
ship rather than for their knowledge 
and determination of rules of tech- 
nical law. 


5. Varying points of view as to the 
extent to which judges should con- 
sider the economic, political and so- 
cial consequences of their decisions 
on constitutional questions. 

6. A shift in constitutional inter- 
pretation from the concept of the 


to be construed like 
any other legal document in the light 
of the intent of its creators, to the 


Constitution 


idea of the Constitution as a living 
organic instrument of government 
furnishing general ideals for the ju- 
diciary to be adapted to the needs 
of a changing and changed society. 

7. Disagreement among the Justices 
as to whether there should be a dou- 
ble standard of constitutional moral- 
ity in that legislative bodies should 
be permitted practically unrestrained 
license in depriving persons of their 
rights in property and with respect 
to economic activities, while rights of 
free speech, press and assembly 
should be untouchable, not even re- 
motely approached. 

8. Differences of regard for stare 
decisis. 

9. The shift from analysis of the 
comparatively simple facts of indi- 
vidual litigated occurrences to in- 
creasing regard for and study of in- 
creasingly complex social facts, enor- 
mous in their quantity, baffling in 
their complexity, shot through with 
imponderables, difficult of ascertain- 
ment and evaluation. These call 
upon the judges to be, or lead them 
to regard themselves necessarily as, 
sociologists, economists, political sci- 
entists and historians. The purely le- 
gal materials of traditional decisional 
law might have been uncertain. But 
they gave firm footing and a clear 
pathway for the judges compared to 
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the Serbonian bog of many of the 
social sciences where many a per- 
sonal opinion, lighted up as an ignis 
fatuus of modern “scientific” truth 
might lure justices far from their 
colleagues. 

10. Differences among the Jus- 
tices in their recipes for the judicial 
brew: varying proportions of the in- 
gredients of history and logic, cus- 
tom and tradition, respect for estab- 
lished judicial technique, regard for 
the Zeitgeist, the mores of the time 
and place and the interests of mi- 
nority groups seeking protection 
against the majority or pretending 
to represent the popular will. 


Another Cause of Disagreement Lies 
in Attitude Toward Logic in Decisions 


11. Varied choices of judicial meth- 
od, One Justice tends to move for- 
ward by processes of formal logic 
with a high sense of responsibility 
for consistency and the preservation 
of the symmetry of an integrated le- 
gal structure of harmonious design. 
Another judge is inclined to ap- 
proach each determination pragmati- 
cally with large concentration on an 
ad hoc solution of the specific prob- 
lem that will give, or be most likely 
to give, a desired result, that result 
to be obtained by making logic the 
servant or tool of desire and not its 
master. 


12. Differences in the concept of 
the law as the embodiment of rea- 
son and of absolute, objective, uni- 
versal standards or as the mere prod- 
uct of expediency, the transitory, tem- 
porarily satisfactory adjustment of 
conflict between individual and in- 
dividual, individual or minority 
groups and the majority, and con- 
tending social, economic and politi- 
cally organized interests. 

13. Disagreement among the Jus- 
tices as to whether law is a logical 
science based upon rational princi- 
ples, or merely a special form of gov- 
ernmental administration without 
real precedent or pattern, based 
largely upon irrational desires and 
involving the settlement of contro- 
versies by intuition, hunches or the 
throwing of judicial dice. 
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14. The overthrow of absolutes, 
of general propositions, of fixed prin- 
ciples rigidly adhered to and the sub- 
stitution therefor of a reign of rela- 
tivity in which as a matter of prac- 
tical judgment the line is drawn in 
each particular case according to the 
Justices’ concept of the needs of the 
passing hour or the demands of the 
present age. 

15. The drawing of lines between 
state and federal power and between 
the individual and the Government. 
This is of course partly inescapable 
because of the calculated generality 
of constitutional phrase and the rela- 
tiveness of such terms as “due” proc- 
ess. It is partly the result of judicial 
treatment of the problem of inter- 
state and intrastate commerce, partly 
the result of an abandonment of a 
jurisprudence of conceptions and of 
absolutes, partly the burdens as- 
sumed by the Court as a result of its 
virtual abandonment of reciprocal 
tax immunity. It is also"the conse- 
quence of congressional legislation 
in broad ambiguous terms, placing 
on the Court problems of interpre- 
tation in difficulty akin to those aris- 
ing out of the Constitution itself. 

16. The burden of determining 
the difficult and controversial ques- 
tion: when and in what cases there 
has been a denial by state and mu- 
nicipal authorities of free speech, 
press, association, assembly or re- 
ligion. This burden followed upon 
the conclusion of the Court that the 
Fourteenth Amendment lifted over 
and made applicable to the states the 
provisions of the First Amendment. 
Added to this task is that of a loose 
supervising control of state criminal 
proceedings to see that no one is de- 
nied a “fair” trial. 

17. Prevalent pragmatism that is 
scornful of principle and, regarding 
“workability” of the rule as the test 
of its truth, leads pragmatic Justices 
to disagree in their reading of al- 
ready demonstrated results and even 
more so in their prophecies of the 
future. 

18. The abandonment of laissez- 
faire economic individualism as a 
unifying judicial philosophy without 
as yet any replacement by a com- 


monly accepted ideal as to the kind 
of a socio-economic-legal order Amer- 
ica should have. 

19. Concentration upon the “is” 
in disregard of the “ought” element 
in the law, and the mere accumula- 
tion of vast masses of uncoordinated 
“law facts” and social facts under the 
mistaken impression that this will 
produce “scientific” results, giving, 
or dispensing with the need of any 
unifying philosophy of values: em- 
phasis upon analysis and method 
rather than upon synthesis and the 
search for integrating ends. 

20. Relativism, skepticism, cyn- 
icism, distrust of reason and of logic, 
despair of attempts to arrive at ob- 
jective standards of value, denial of 
absolute truths. 


21. The reflection in the Court of 
the present moral and intellectual 
confusion of the Western World in a 
profoundly revolutionary age. 

22. The passing of the law though 
a creative epoch in which the legal 
order is being remade the nearer to 
conform to the hearts’ desire of men, 
while the dominant desire is not yet 
made generally apparent and there- 
fore is not apparent to the Justices 
of the highest Court. 

23. The search of the law for an 
integrating philosophy that will meet 
the challenging demands of a transi- 
tion age. 

24. Disagreement among the Jus- 
tices as to what extent they should 
yield to the desires of a dominant 
majority and as to whether a given 
desire represents temporary impulse 
or the long-term sober second 
thought of the people. Here too is 
the root problem of recognizing the 
principle of majority rule while at 
the same time protecting the minori- 
ty and the individual against a totali- 
tarian democracy. 

25. A shift of opinion in many 
quarters away from the principles of 
constitutional liberty as conceived 
by the founding fathers towards one 
that idealizes English parliamentary 





1. In fairness and candor | must stote that so 
far as present Justices of the Supreme Court are 
concerned | find no evidence of an aleatory con- 
cept of justice. 
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omnipotence and would achieve 
what it regards as social justice and 
“economic democracy” by bending 
all three departments to an efficient 
popular will. 

26. The abandonment of the clas- 
sical natural law philosophy that was 
the accepted philosophy of educa- 
tion, lay and legal, during the revo- 
lutionary and constitutional period; 
the erosion of true natural law; the 
flowering of the seeds of totalitarian 
philosophy. 

The question now arises: what of 
the future? 

Laying aside the question of desir- 
ability, some causes of disagreement 
will be removed should the Court 
come to follow some of its members 
and (1) eliminate the due process 
clause of the Fourteenth Amendment 
as a rule of substantive law, or the 
corporation as a “person”, or (2) 
lift over all of the Bill of Rights as 


restrictions on the states. This would 
make unnecessary the further prick- 
ing out of lines of distinction be- 
tween “fundamental” rights that are 
protected, such as against forced con- 
fessions and those that are not, such 
as grand jury indictment and pro- 
tection against  self-incrimination. 
Though it might make the restraints 
on the states more specific it would 
obviously greatly enlarge the super- 
visory jurisdiction of the Court over 
state action. 

Justice Jackson before his appoint- 
ment pointed out that even the gen- 
erally five-to-ffour division in the 
Court had diminished its prestige. It 
may be that the members of the 
Court may make more successful ef- 
forts towards cohesion if they come 
to share his expressed opinion. It 
might be too, that if there were more 
judges or practitioners on the Court 
with a greater regard for certainty 


Present Dissents 


and for stare decisis there would be 
more stability. Of course, such men 
would not necessarily have to be hos- 
tile to the slightest change in the le- 
gal structure of society. They should 
be men interested in making democ- 
racy work and anxious to cooperate 
constructively with the executive and 
legislative bodies, but always within 
the framework of constitutional limi- 
tations fearlessly applied. Above all 
they should be men who believe in 
objective standards of truth, in law 
as reason rather than compromising 
expediency at the behest of what is 
believed to be the majority will. And 
they should have the sympathetic 
support and constructive impersonal 
criticism of a bench and Bar con- 
scious of their responsibility for 
leadership in the never ending task 
of securing, so far as possible, a gov- 
ernment of laws and not of men. 

[Copyricut 1949 sy Ben W. PALMER. } 








NATURAL LAW AND FREEDOM 


The first foundation of Western freedom is one that has been the support 
of every great civilization until our day—of Chinese and Indian, of Egyptian 
and Roman—the belief that underlying the ebb and flow of historical events 
and human happenings there exists a moral order of right and wrong, and 
good and evil, which transcends every particular interest and which, far 
from being created by men and events, is the yardstick by which they are 
judged. The justice of laws is judged by it as well as the goodness and 
rightness of men’s actions, and it is precisely because it is beyond the reach 
of human interests and cravings that it is the guarantee of an objective 
system of law and at the same time of the rights of individual men and 
women. When the great medieval lawyer, Bracton, wrote that the king (in 
other words, the state) was below God and the law, he laid down a principle 
of inestimable importance for Western political liberty, for in his maxim 
is contained the idea of the legal limits of state action and the denial that 
government has unlimited sovereignty over the individual citizen. But trace 
his statement back to its origins and it will be found to rest in the funda- 
mental belief of Western society that an eternal law, a natural law, exists 
beyond society and is the source, within society, of justice and of right and 
hence of freedom. 


—Barbara Ward, The West at Bay, pages 273-274 
(W. W. Norton and Company, Inc., New York: 1948) 
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Natural Law: 


Its Robust Revival Defies the Positivists 


by Robert N. Wilkin + Judge of the United States District Court for the Northern District of Ohio 


® At the Second Annual Natural Law Institute, held at the College of Law of the 


University of Notre Dame last December, Judge Wilkin traced the revival of interest 


and belief in the philosophy of natural law. These excerpts from the remarks of that 


widely known jurist, who is also a member of the Board of Editors of the Journal, 


will attract great attention. 





® Any lawyer whose professional ca- 
reer began during the first ten years 
of the present century and who is 
still alive and able to note the trends 
of current thought, has witnessed 
two great changes in the philosophy 
of jurisprudence. When he came to 
the Bar, Blackstone, Kent, Story, 
Minor and Cooley were still re- 
spected sources of legal learning, 
and the natural law philosophy of 
the founding fathers was unques- 


tioned. But during the ensuing 
thirty years there was a great shift 
from those authorities and that 


philosophy to what has come to be 
known as modern positivism or 
realism. And within the last 
eight or ten years there are unmis- 
takable signs of dissatisfaction with 
the the aridity, of 
modern positivism, and there are 
very definite indications of a revival 
of natural law philosophy. 

In this country positivism tended 
to discredit the judicial function 
and over-emphasize the importance 
of administrative procedure. The 
fiat rule of administrative boards was 
substituted quite extensively for the 
legal procedure of courts. Precedent 
was disregarded, balance of powers 


now 


insufficiency, 
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was scoffed at and the Constitution 
was openly flouted. 

The critical problems 
national life today 
directly from this materialistic and 
positivist attitude toward life and 
law. When the ethical and moral 
of our philosophy 
abandoned, men felt free to assert 
without restraint their novel the- 
ories and their personal and class 
selfishness, avarice and greed. As a 
result of the disrespect for courts 
and the judicial process, there fol- 
lowed a corresponding neglect of 
the common interest and _ public 
welfare. The sole aim in life of most 
men was profits or wages, and the 
affairs of government were aban- 
doned to policy amateurs or to self- 
seeking politicians who bartered and 
traded for self-aggrandizement and 
success of party, bloc or union. Dis- 
putes between the great monopolies 
of employers and unions led to 
strikes which paralyzed the economic 
life of the country. Agents of govern- 
ment merely pampered and _ pan- 
dered instead of enforcing the 
established principles of law which 
for centuries had protected the com- 
munity interest. At a time when our 


of our 


have come 


content was 


maxi- 


its 
world it 


national power reached 
mum strength the 


seemed to be disintegrating at home. 


in 


Effects of New Positivism 

Are Worldwide 

The effects of this materialistic and 
positivist attitude toward life and 
not 


They 


confined to 


had a 


law were our 


country. worldwide 
effect. 

When the victors in World War 
at San 
form some organization for world 
affairs they disregarded the proposal 
of China and several other states to 
establish a government upon 
versal and fundamental principles 
of justice and resorted instead to 
the old hoax of a tenuous and 
tentative balance of power among 
independent sovereign nations. The 
inadequacy of such an organization 
became apparent two months later 
when the first atom bomb fell on 
Hiroshima. The insufficiency of the 
UN to maintain peace and security 
in the world has been demonstrated 
daily by subsequent international 
events. 

The war was fought for human 
rights and human dignity, but the 
victors failed to affirm and _ assert 
the eternal principles upon which 
such rights and dignity depend. On 
the contrary, they adopted and 
acted upon the false theories of the 
nations which they had vanquished. 
They built the United Nations upon 


II assembled Francisco to 


uni- 
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Robert N. Wilkin is United States Dis- 
trict Judge for the Northern District of 
Ohio, Eastern Division. A native Ohioan, 


he received his legal education at the 
University of Virginia, and did post-grad- 
vate work at Harvard. He has been a 


member of our Association since 1914. 





the impossible and immoral doctrine 
of national sovereignty in interna- 
tional 
universal and eternal principles of 
which had been ex- 
pounded and exemplified by the 
great philosophers and jurists for 


affairs and ignored the 


natural law 


2500 years. 

It is one of the great tragedies of 
human history that when this 
nation came to its apex of power 
and exerted a force and influence 
which no other had ever 
possessed, it deserted the basic phi- 
fathers, 

upon 


nation 


losophy of its 
abandoned _ the 
which its legal 
built and insisted, not on constitu- 
tionalism and the rule of law, but 
on the veto power for the assertion 
of arbitrary will. In demanding the 
right of veto it abandoned the states 
that represented our ideals of 
government and united with the 
USSR, which is the very antithesis 
of our form of government and 
our system of jurisprudence. 


founding 
principles 


institutions were 


Peace Depends on Abandonment 

Of National Sovereignty 

The struggle of nations for ascend- 
ance has by a process of elimination 
now been reduced to a final contest 


between two great world powers. 
The juxtaposition of these two 
great powers, with the attendant 
rivalry, suspicion and friction, 


makes a final world struggle inevi- 
table, if they continue to trust in the 
might of their own armaments. If 
the disaster of a third world war is 
to be averted, the USSR the 
United States must acknowledge the 


and 


impossibility of national sovereignty 


in international affairs and then 
effort to 


juridical order for the won ld. 


unite in an establish 

Thus we see that our most critical 
problems at home and abroad stem 
directly from the materialistic 01 
law and 


positivist philosophy of 


government which had become so 
prevalent in the twentieth century. 
1941, the 


Law Review published a devastating 


In November, Texas 
criticism of the positivist philosophy 
of law. It was written by Moses J. 
Aronson, editor of the Journal of 
Social Philosophy and Jurisprudence, 
and its significant title was ‘The 
Swan-Song of Realism”. A 
reprint had circulation. It 
pointed out that the error of the 


Legal 
wide 


self-styled realists lay in their failure 
thought, and 
prevalent moral intuitions as part of 
experience. In that regard they are 
realists. By 


to accept feelings 


not rejecting funda- 
mental insights of human nature, 
the natural and empirical reality of 
ideals and standards, they create an 


illusory theory of realism and a dis- 


torted conception of law. The 
processes that express the synthetical 
function of our sensibility and 


understanding, for that very reason, 
possess the validity of laws of nature, 
if we mean by nature the totality of 
phenomena. 


Revival of Natural Law Philosophy 
Evidenced in Many Ways 

This renewal of interest in natural 
law philosophy is now being evi- 
denced by citations and references 
in opinions of the courts and in 
juristic writings. Moreover, the 
efforts of the United Nations and 
other agencies to promulgate a bill 
of rights for the world have neces- 
sarily called forth appeals to natural 


Natural Law 


citations to 
juristic authorities on natural law. 
The arguments in the Nuremberg 


law philosophy and 


trials and the writings in defense of 
such proceedings also contain refer- 
ences to natural law concepts and 
the juristic writings that support a 
universal law. 

This law is 
supported, moreover, by a change in 


revival of natural 
the climate of public opinion. The 
and 
secularism which favored the posi- 


intense materialism, scientism 


tivist philosophy has lost much of its 
and the 
last war. The bigotry of scientists 


assurance arrogance since 


has abated. From observations in 
the laboratory and observatory the 
universe had been growing increas- 
ingly mysterious, The great physi- 
like Jeans, Millikan and 
Eddington, recognized a plan and 
order which did not exclude God. 
(And the geologist, Alfred 
Church Lane, said shortly before 
his death: “There are definite signs 
of God’s plan in the story of the 


cists, 


great 


earth as recorded in geology. . . 
Belief in God is necessary to 
progress of humanity.” 


the 


When Dr. Einstein and the nu- 
clear scientists themselves began to 
cry out for the assertion of moral 
force to the world from the 
destructive agencies which science 
had released, leaders of thought in 
all fields of endeavor began again to 


Save 


consider the source of man’s moral 
power. The confession of science, 
made at the time of its own greatest 
achievement, that it was unable to 
save mankind from disaster, revived 
a general concern for those ideals 
and beliefs which had sustained 
man’s faith and hope in times past. 

When we read the recent address 
of John Foster Dulles, adviser on 
our bipartisan foreign policy, we 
recognize how nearly complete is 
our return to natural law. Speaking 
on the possibilities of peace in the 
world, he said: 

Two great principles are here in- 
volved. One is recognition that there 
is a moral law and that it provides 
the only proper sanction for man- 
made laws. The other principle is 
that every human individual, as such, 
has dignity and worth that no man- 
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made law, no human power, can 
rightly desecrate. .. . 

Experience shows that when men 
organize a society in accordance with 
these two basic beliefs, they can, 
within such society, have peace with 
each other. 

Those two principles are the very 
pith and marrow of natural law. 


We Must Recognize Natural Law 
As Hope for Peace and Security 
In spite of all opposition, and the 
numerous periods of neglect and 
decline, natural law comes again 
into ascendancy, because it is based 
on man’s rational and social nature 
and the moral order of life. And so 
in our day, at the very time when 
the _positivists proclaiming 
their exact science of law, and 
modern skeptics, like the sophists 
of old, were denying all possibility 
of truth or justice, and the teachers 
of the intelligentsia were proclaim- 
ing the death of natural law, an 
inexorable destiny impels us_ to 
recognize it as the controlling factor 
in our political life and our only 
hope for peace and security. Our 
present experience brings us to an 
acceptance of the conclusions of the 
Stoic philosophers, the Roman juris- 
consults, and the church fathers. 

Now, I should like to give some 
personal testimony in support of 
natural law. Ever since I became 
interested in the philosophy of law 
I have been hearing the opponents 
of natural law say: 

It is impractical. It is idealistic. 


were 


Its aims and principles are very well 
for such reflective studies as ethics 
and moral philosophy, but they have 
no place in the actual administra- 
tion of positive law. 


As a result of ten years of experi- 
ence as a trial judge in a United 
States district court I am convinced 
that such assertions are not true. In 
fact they are mere nonsense. The 
principles, standards and precepts 
of natural law are continually em- 
ployed by courts as the constitutions, 
statutes and precedents are inter- 
preted and applied to the ever- 
varying circumstances of life. They 
are employed also in the inter- 
pretation of wills, contracts, conduct 
and relationships of life. They are 
part of man’s nature and cannot be 
separated from his life. (Barnard v. 
Carey, Collector, 60 F. Supp. 539, 


and authorities there cited.) 


Courts continually use such tests 
as: What is reasonable? What is 
true? What is fair? What is just? 
They do not stop to ask Pilate’s 
question. They are not disturbed by 
the intricate ratiocinations of the 
skeptics who think that all such 
concepts are merely subjective and 
actually unattainable. Courts are 
not deterred by such conceits. They 
believe that “Thinking is very far 
from knowing”. They act upon the 
admonition of Ruskin that if we 
“would only just look at a thing 
instead of thinking what it must be 
like, or do a thing instead of think- 


ing it cannot be done, we should all 
get on far better”. 


Courts Follow the Analogy 

of Dean Pound 

In order to illustrate the attitude of 
courts toward the assertions of the 
skeptics, Dean Pound has developed 
the analogy to the attitude of civil 
engineers toward the theories of the 
higher mathematicians. In spite of 
the discrediting effect of relativity 
upon the axioms of geometry, he 
points out that surveyors continue 
to use those axioms to meet the 
needs of men for highways, railroads 
and bridges. So courts rely on the 
thoughts and beliefs of common men 
and give to words their generally 
accepted meaning, in confidence 
that in such matters “the children 
of this world are in their generation 
wiser than the children of light”. 


Not only do _ courts actually 
employ the ideals and standards of 
natural law, but a judge of sentient 
mind and heart would hardly be 
able to endure the responsibilities 
of office if he were denied the guid- 
ing influence and sustaining strength 
of natural law precepts and _phi- 
losophy. 

And so the summation of all my 
study and experience brings me to 
agreement with the statement of 
Professor MclIlwain that Cicero’s 
words defining natural law are 
“among the most memorable in 
political literature”. 


F orce, which acts upon the physical powers of man, or judicial process, 
which addresses itself to his moral principles or his fears, are the only means 
to which governments can resort in the exercise of their authority. The 
former is unknown to the genius of our constitution, except as far as it 
shall be sanctioned by the latter; but let the latter be obstructed in its 
progress, by an opposition which it can not overcome or put by, and the 
resort must be to the former, or government is no more. 
—Johnson, J., concurring in 
Martin v. Hunter's Lessee, 
1 Wheat. 304, 361 (U-S., 1816) 
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a ® After examining the Draft International Covenant on Human Rights and summaries 

Steen of the measures proposed for its implementation, the House of Delegates in Chicago 

ation on January 31 voted unanimously its “opinion that the constitutional and legal ques- 

ht”. tions which arise as to such a Covenant and its international enforcement are so 

— important that sufficient time” should be accorded for the study of them. The House 

ds of declared further that “a program which contemplates the completion and submission 

ntient of the Covenant in 1949 would not allow adequate time’. The Report of the Associa- 

ly be tion's Committee to the House had referred also to the Convention on Genocide, of 

ilities which the full text was before the House, as likely to be placed before the Senate of 

guid- the United States in 1949 for ratification. On the following day, the House adopted 

ength unanimously a further resolution from the Committee which declared that the Geno- 

| phi- cide Convention “presents many of the same basic questions” as will the Covenant 
and urged that the Senate should not consent to ratification “unless and until there has 

Il my been accorded the time and opportunity for adequate public discussion and under- 

iene? standing of the Convention.” Meanwhile, our Association is proceeding with more 

weird than twenty Regional Group Conferences and other studies described on “The 

alee President's Page” in this issue. 

le in 





" Because of the importance of the 
subject in President Holman’s pro- 
gram of work for the Association 
year, the report of the Committee for 
Peace and Law Through United 
Nations, concerning the constitu- 
tional and legislative questions pre- 
sented by the proposed International 
Covenant on Human Rights and 
other conventions dealing with mat- 
ters hitherto under the “domestic 
jurisdiction” of the United States 
and its states and local governments, 
was made a special order of business 
for the opening of the afternoon ses- 
sion on the first day of the meeting 
of the House of Delegates. 

Chairman William L. Ransom, of 
New York, presented the unani- 





mous Report of the Committee, of 
which Frederic M. Miller, of Iowa, 
is the Vice Chairman, and Deane C. 
Davis, of Vermont; George A. Finch, 
of the District of Columbia; Harold 
R. McKinnon, of California; Judge 
Orie L. Phillips, of Colorado; Ar- 
thur G. Powell, of Georgia; Carl B. 
Rix, of Wisconsin; and Alfred J. 
Schweppe, of the State of Washing- 
ton, are members and President 
Frank E. Holman, a member of the 
Committee from the time of its crea- 
tion in 1944, has acted with it ex 
officio. 

For the Committee, Chairman Ran- 
som called attention particularly to 
the little-known Universal Declara- 
tion of Human Rights, adopted by 


A 


the General Assembly in Paris in De- 
cember, the proposed Covenant and 
enforcement measures on the same 
subject, and the Convention on 
Genocide which may soon be sub- 
mitted to the United States Senate 
for its consent to ratification. “Your 
Committee does not at this time offer 
recommendations for action by the 
House as to the documents”, he said, 
although their full text had been 
assembled in a pamphlet and put be- 
fore the House. “The constitutional 
and legislative questions which they 
present are so novel and far-reaching, 
and some of them are so revolution- 
ary, that we believe that both the 
documents and the questions should 
first be studied and explored by law- 
yers throughout the United States. 
The studies which your Committee 
has been conducting in this field for 





















several years should be supplemented 
with Regional Group Conferences : 
in at least twenty cities and by dis- 
cussions in state and local bar asso- 
ciations and in forums of public 
opinion”. The Committee’s Report 
pointed out that: 
The matters to be discussed are in 
the great field of human rights and the 
practicable ways of encouraging re- 
spect for and the protection of those 
rights, in a world which has witnessed 
so much of arbitrary, even brutal, de- 
nial of basic rights of persons. This is 
a subject to which American lawyers 
have never been, and could not now 
be, indifferent or silent. Nor could 
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they afford to take a wholly negative 
attitude as to its newest forms and 
most insistent manifestations. Ameri- 
can lawyers have a right, and we think 
a duty, to form opinions through 
study, and to advise the public, as to 
whether or not proposals which in 
scope and language may appear to 
offer much for the welfare of human 
beings, would or might in fact tend to 
retard or impair the rights and welfare 
of individuals, through undermining 
constitutional and legal systems which 
have long been the best assurance and 
protection of the substance of the basic 
human rights and freedoms. 

In view of the unique provisions of 
our own Constitution, the United 
States would be alone among the na- 
tions in the overriding effects which 
a multipartite treaty would have on 
State Constitutions, laws and judicial 
decisions. What is proposed by many 
is thus truly “revolutionary”, as to our 
Constitution and laws. 


Shall Individuals Be Prosecuted 
Before an International Tribunal? 


But the issues presented go far 
deeper. There seems to be an under- 
lying philosophy or objective that 
propaganda associations, racial and 
religious groups, etc., in each country 
and including the United States, may 
obtain before international tribunals 
an opportunity to arraign, denounce, 
prosecute and punish public officials 
and private citizens to an extent they 
have not been able to secure under 
the Constitution and laws of their 
own country. There is an insistent 
demand that the United Nations shall 
set up agencies and tribunals before 
which “individuals, groups and asso- 
ciations”, in our own Country for ex- 
ample, may bring and _ prosecute 
charges and complaints, not only 
against other countries and against 
“individuals, groups and associations” 
in those countries (which would be 
enormously meddlesome and_provo- 
cative), but even against public off- 
cials (federal, state or local) and 
private citizens in their own country, 
for claimed violations of “rights”. 

There are also manifestations of a 
persistent effort to force into the cate- 
gory of “rights” to be made interna- 
tionally enforceable by means of a 
Covenant various economic and social 
boons, bounties and benefits which 
would tend to put in force a planned 
economy and a socialistic or “welfare 
state” in countries where minorities 
have not been able to accomplish such 
ends by constitutional processes. We 
do not understand that the American 
Government has thus far favored ex- 
tending into these fields the provisions 
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of a Covenant for present considera- 
tion. 


President Holman Supports 
the Committee's Report 


Before the resolutions submitted by 
the Committee were voted on, Presi- 
dent Frank E. Holman took the floor 
and made an incisive statement in 
support of vigorous action by Ameri- 
can lawyers. “If we do not do this 
job of telling the people what these 
conventions and covenants mean”’, he 
said, ‘“‘no one will do it until it is too 
late. For the first time we have the 
proposals to take away from our peo- 
ple, their state and local govern- 
ments, and their national govern- 
ment as well, their control over the 
matters which have always been of 
‘domestic jurisdiction’. If the United 
Nations draws a treaty which legis- 
lates as to them, and the Senate rati- 
fies that treaty, the powers of our 
own government may be gone, be- 
cause the treaty-making powers of the 
President and the Senate 
limited and treaties are paramount 
to our own laws and judicial de- 
cisions. We must study these ques- 
tions in our Regional Group Con- 
ferences in all parts of the United 
States and tell the people what the 
lawyers think about these treaties. 

“The State Department is saying 
again this year that it wants our help 
as to the Covenant, as it did a year 
ago as to the Declaration; but the 
State Department may refuse to al- 
low us time to help, as they did a 
year ago.” 


are un- 


Committee's Recommendation 
Is Unanimously Adopted 


The recommendation of the Com- 
mittee on January 31, supplementing 
what the House had voted on Feb- 
ruary 24, 1948 (34 A.B.A.J. 277; 
April, 1948), was as follows: 
Whereas, a Universal Declaration 
of Human Rights was put in a re- 
vised form and adopted by the Gen- 
eral Assembly of the United Nations 
less than two months ago, and has not 
yet been placed generally before the 
lawyers and people of the United 
States for their examination and 
study; and the United Nations pro- 
poses to proceed almost immediately 
with the drafting also of an Interna- 
tional Covenant on Human Rights 


and of measures for its implementa- 


tion and enforcement within the 
Member Nations: 

RESOLVED, That the American Bar 
Association is of the opinion that the 
constitutional and legal questions 
which arise as to such a Covenant and 
its international enforcement are so 
important that sufficient time should 
be accorded to the lawyers and peoples 
of this and other Member Nations to 
study the text of the Draft Covenant 
when it is revised, and of the Im- 
plementation Measures which are be- 
ing developed, and to make known 
their views and recommendations con- 
cerning them; and that a program 
which contemplates the completion 
and submission of the Covenant in 
1949 would not allow an adequate 
time; and , 

RESOLVED FURTHER, That the Ameri 
can Bar Association is of the opinion 
and respectfully recommends to the 
State Department, that the United 
States Delegation should favor and 
urge a full public consideration and 
discussion of the proposed Interna- 
tional Covenant and Implementation 
Measures during 1949 and to that end 
the deferring until at least 1950 of 
final action by the General Assembly 
and the submission of the Covenant 
and Implementation Measures to the 
Member Nations for ratification. 


International Penal Tribunals 
Will Be Discussed 


The Committee announced to the 
House that upon the request of the 
Section of International and Com- 
parative Law and the recommenda- 
tion of the Board of Governors, the 
following question formulated by the 
Section will be submitted, among 
others, for discussion in the Regional 
Group Conferences and the ascer- 
tainment of the opinion of lawyers. 

Should the American Bar Associa- 
tion recommend to the United Na- 
tions that it codify the law relating 
to crimes against the law of nations 
and that it take action toward ap- 
proving permanent machinery for 
the trial of persons accused of such 
crimes together with the necessary 
enforcement procedure? 

The Section had at first submitted 


the foregoing as a resolution, which 

appeared on the January 31 Calen- 

dar of the House of Delegates in the 
following form: 

1. That the effective administration 

of international criminal law requires 

individual responsibility for its viola- 
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tion with competent courts of com- 
pulsory jurisdiction for trial of such 
offenders and adequate enforcement 


of decisions. 

2. That the American Bar Associa- 
tion recommends to the United Na- 
tions that it take appropriate action 
to establish sufficient tribunals and en 
forcement procedure, including neces 
sary police forces, to effectuate the 
above principles. 

3. That the American Bar Associa 
tion respecttully tenders its assistance 
in formulating provisions appropriate 
to the above ends. 


Without the insertion therein ol 
the word “criminal” in its first line, 
this resolution had been approved 
by the Section and debated by the 
House of Delegates in Seattle last 
September; but action by the House 
thereon had on motion and a divided 
vote been deferred until its Mid-Year 
Meeting (See 34 A.B.A.]. 861-2; Oc- 
tober, 1948). The above resolution 
was not pressed at the 1949 meeting, 
pending the discussions in the Re- 
gional Group Conferences. 


Resolutions on Genocide Convention 
Are Unanimously Adopted 


\fter further consultations between 
the six members of the Committee 
present in Chicago and members of 
the House of Delegates, the conclu- 
sion was arrived at that many of the 
same constitutional and legal ques- 
tions will be presented first by the 
Genocide Convention and should be 
discussed and faced in that connec- 
tion, President Frank E. Holman and 
the Committee prepared, and Presi- 
dent Holman offered under “unani- 
mous consent” in the House on Feb- 
ruary 1, 1949, the following resolu- 
tions which were unanimously adopt- 
ed by the House: 

Wuereas, the House of Delegates 
has by vote on January 31 asked that 
time and opportunity be allowed for 
adequate public discussion and under- 
standing of the important constitu- 
tional and legal questions involved in 
the proposed International Covenant 
on Human Rights and the measures 


suggested for its implementation and 
enforcement; and 

WHEREAS, it appears that the Con- 
vention on the Prevention and Pun- 
ishment of Genocide presents for con 
sideration, many of the same _ basic 
questions and may soon be submitted 
to the Senate of the United States for 
consent to its ratification, together 
with domestic legislation to be enacted 
to implement and enforce the Con 
vention; 

Resotvep, that the American Bar 
Association is of the opinion that the 
Senate of the United States should 
not consent to the ratification of the 
Convention unless and until there has 
been accorded the time and oppor 
tunity for adequate public discussion 
and understanding of the Convention 
and what is involved in the proposed 
measures for its implementation; 

RESOLVED FURTHER, that the Presi- 
dent of the Association and the Spe- 
cial Committee for Peace and Law 
Through United Nations are author- 
ized and directed to present these 
views to members of the Senate of the 
United States and to the State De- 
partment, and to proceed through the 
Regional Group Conferences and 
other means to promote such a public 
discussion and understanding of the 
important questions involved in these 
proposals. 


Genocide Convention Will Present 
Some Far-Reaching Questions 


In connection with the foregoing 
further resolution prepared by the 
Committee for Peace and Law 
Through United Nations and unani- 
mously adopted by the House, the 
Chairman of the Committee said on 
February 1: 

I am sure that every member of 
the Committee and every member ol 
the House of Delegates abhors the 
acts which it is proposed to class and 
condemn generically as “genocide”. 
But this does not lead them to an im- 
promptu conclusion that whatever 
treaty is aimed at preventing and 
punishing “genocide” should neces- 
sarily be ratified as it is submitted, 
even though such a Convention pre- 
sents serious constitutional and legal 
difficulties which may impair or en- 
danger the American system of human 
rights and fundamental freedoms. 
Many Americans who are capable of 


careful and serious thinking on con- 
stitutional and legal questions are 
urging the ratification of the Geno- 
cide Convention without reading it 
or studying at all the effects of some 
of its provisions—it is enough for them 
that they and it are opposed to “geno- 
cide”. Under such circumstances it 
becomes a high duty of lawyers to dis- 
cuss open-mindedly such questions as 
have been raised, to see if the desired 
objectives can be secured without do 
ing great harm to our American sys 
tem. The provisions of our Constitu 
tion as to the effects of treaties are 
unique; no other nation which rati- 
fied such a Convention would be sub- 
jected to such consequences. To trans- 
fer to international jurisdiction and 
prosecution charges and claims against 
our own State, local and national 
public officials, and even those against 
our private individual citizens, as to 
matters traditionally within the “do- 
mestic jurisdiction” of our country, is 
not a matter on which we should cre- 
ate a precedent lightly and without 
weighing the questions and the con- 
sequences. The responsibility for cre- 
ating such issues is upon those who 
drafted the pending Convention in 
its present form and who propose to 
do the same or worse with the Cov- 
enant. To state the questions and seek 
solutions is not to express any manner 
of opinion as to the answers to them 
or to indicate any finality of conclu- 
sions, 

Every American who hopes for 
effective international legislation on 
the suppression of “genocide” and on 
other subjects within the scope of in- 
ternational cooperation and the do- 
main of international law should, we 
think, join with lawyers throughout 
the United States and Canada in 
studying these constitutional and legis- 
lative questions and finding answers 
or solutions for them, including pos- 
sibly such changes in the forms of 
conventions, or amendments to the 
Constitution of the United States, or 
reservations stipulated in the Senate’s 
consent to ratification, as may be ap- 
propriate and sufficiently protective in 
particular circumstances. Merely to 
urge broadly and emotionally the rati- 
fication of the Genocide Convention 
without studying its Articles IV, V, 
VI, VII, and IX, and Resolution B 
addressed by the General Assembly 
to the International Law Commission, 
seems hardly helpful at this juncture. 
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The Story of Anna Ella Carroll: 


Politician, Lawyer and Secret Agent 


by Walter P. Armstrong ° of-the Tennessee Bar (Memphis) 


® Mr. Armstrong writes here of one of the remarkabie women in American history— 


“A woman rarely gifted—an able and accomplished writer". Author of a book 


which stated the position of the North on secession so well that Lincoln had it widely 


circulated by the Government, she also acted as a secret agent for the Union during 


the War Between the States and reputedly planned the strategy of the all important 


Tennessee River campaign. 





® Kingston Hall is an historic man- 
sion on the eastern shore of Mary- 
land. It stands well back from the 
highway from which it is separated 
by extensive grounds. Fine lombardy 
poplars and magnificent native tulip 
trees border the avenue that fur- 
nishes the approach to the Hall, and 
the gardens are terraced down to the 
creek behind. 

The Hall was built early in the 
eighteenth century by the Kings, who 
had come over from Northern Ire- 
land, and was later enlarged by Sir 
Thomas King into a pleasant and 
commodious residence and became 
the center of a wide domain. 

It was at the Hall in 1815 that 
there was born one of the most re- 
markable women of her time—Sir 
Thomas’ great-granddaughter, Anna 
Ella Carroll.! Anna Ella was a con- 
temporary of Kate Chase and Jessie 
Benton Fremont, and equalled each 
of them in most respects and was 
superior to either of them in some. 

Sir Thomas was a staunch Presby- 
terian and nothing was more alien 
to his wishes or further from his 
thoughts than that any descendant 
of his should ever marry a Catholic. 
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But his only child and heiress willed 
otherwise and became the wife of 
Colonel Henry James Carroll, a rela- 
tive of Charles Carroll of Carrollton. 

Swearing he would ne’er consent, 
Sir Thomas declined to bring the 
young couple into his own house- 
hold, yet consented to establish them 
on one of his adjacent estates. 

When Thomas King Carroll, 
Anna Ella's father, was born, the old 
proprietor coveted his first grandson 
and proposed to rear him under his 
roof and to make him the heir of all 
his estates. After the birth of Thomas 
King Carroll’s younger brother the 
proposal was accepted and Thomas 
King (then between five and six) 
went to Kingston Hall to be cared 
for and educated by his grandfather. 

When Anna Ella was born her 
father was master of the Hall, for Sir 
Thomas had been dead for about a 
quarter of a century. Since his day, 
however, life had changed but little 
at the Hall. There were numerous 


slaves—because of their rapid in- 
crease, too many—to work the fields 
and serve the family; credit was easy 
and debts were carried over from one 
generation to another. There was 


abundant leisure for culture and hos- 
pitality and little to incite one to 
strenuous effort. 

Not a few men reared in this at- 
mosphere were disinclined to exert 
themselves, and for a woman to leave 
this environment and embark upon 
a career such as Anna Ella Carroll 
made for herself was unheard of. But 


as Sir Thomas had transmitted his / 


energy and intelligence to and had 
instilled his Presbyterianism into his 


grandson, that grandson transferred | 


both to his own daughter. 

Anna Ella was the oldest child and 
it was on her rather than on her two 
brothers and five sisters that Thomas 


King Carroll concentrated his atten-| 
tion. Anna Ella’s favorite room was/ 


her father’s study. There she listened 
intently to the serious conversation 
of politicians, read the volumes in 
the library, absorbed political science 
and constitutional law, eventually 
becoming her father’s secretary and 
assistant. 

Anna Ella’s experience at Annapo- 
lis during her father’s governorship 
of Maryland gave the finishing touch 
to her social graces and trained her 
in political finesse. 

After her return from Annapolis 





1. There are two biographies of Anna Ello 
Carroll: Sarah Ellen Blackwell, A Military Genius 
Life of Anna Ella Carroll of Maryland (Washington: 
Judd Detweiler, 1891) and Marjorie Barstow Green- 
bie, My Dear Lady (New York: Whittlesey House, 
(1940). | am also indebted to the Library of Cong 
ress for much information about Miss Carroll. The 
Dictionary of American Biography includes neither 
Anna Ella Carroll nor her father. 
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Miss Carroll for a time conducted a 
girl’s school at Kingston Hall. Later 
she took her allotment of slaves and 


moved to Baltimore, where she sup- 
ported herself and them by her own 
efforts. ‘How she did this remains 
somewhat of a mystery. She had easy 
access to high social and political 
circles in Washington and elsewhere, 
and she probably acted as a lobbyist 
for mercantile and shipping interests. 


Anna Ella Carroll 

Enters Politics 

Miss Carroll soon became active in 
politics and championed the cause 
of Henry Clay; she was a facile and 
persuasive writer and her stinging 
criticisms of Presidents Pierce and 
Buchanan were published as pam- 
phlets and books in Boston and New 
York. 

Most of the eastern shore gentry 
were Southern sympathizers, as were 
all of the Carroll clan save Anna 
Ella, her father and one brother, 
who adhered to the Union. About 
the time Sumter was fired on Miss 
Carroll manumitted her slaves and 
began to devote her time and talents 
to the support of Lincoln. Both she 
and her father had considerable in- 
fluence with Governor Hicks of 
Maryland and both were largely in- 
fluential in keeping that state in the 
Union. 

Miss Carroll maintained her social 
contacts with her Southern friends 
and used them without scruple to ob- 
tain information which she turned to 
political account. 

At the beginning of the war Miss 
Carroll was one of the most active 
and effective of the Union pamphle- 


teers. Many of her tracts were po- 
lemics; the most famous was her 
Reply to the Speech of Hon. J. C. 
Breckinridge; indeed, Miss Carroll's 
answer to Breckinridge was consid- 
ered so convincing that, at Lincoln’s 
suggestion, it was widely circulated 
by the Government. 

The most interesting of Miss Car- 
roll’s writings are The Relation of 
the National Government to the Re- 
volted Citizens Defined, The Union 
of the States, and The War Powers 
of the National Government. All of 
these are lucidly written, closely 
reasoned and show a remarkable 
grasp of constitutional law. The 
War Powers was an excellent de- 
fense of Lincoln’s far-reaching orders 
as Commander in Chief; indeed, 
even today it retains its value, and a 
number of its contentions which 
seemed far-fetched at the time of its 
publication have received belated 
acceptance.” 


Miss Carroll's Theory 

Accepted by Lincoln 

Miss Carroll’s writings were the best 
and most persuasive contemporary 
rationalization of the theory upon 
which Lincoln acted. Her major 
premise was that the states had nei- 
ther the right nor the power to secede 
and that hence the Confederacy was 
not a nation. It followed in her view 
that the individuals who resisted the 
national government were in re- 
bellion and that the President as 
Commander in Chief could without 
any action by Congress take all neces- 
sary steps to put down the insurrec- 
tion, including the suspension of the 
writ of habeas corpus and arrests 
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without warrant both within and 
without the war zone. The President, 
she argued, had the power to impose 
and withdraw military government 
within an area to be determined by 
him. When military government 
was withdrawn the states were en- 
titled to resume their constitutional 
functions. Thus she supported Presi- 
dential as opposed to Congressional 
Reconstruction. She further consist- 
ently insisted that those who had 
participated in what she considered 
rebellion remained and, 
when peace was restored, were en- 
titled to all constitutional 
rights; Congress, pro- 
hibited from enacting any bill of at- 
tainder or ex post facto law, had no 
power to confiscate their slaves or 
other property. The only punish- 
ment to which they could be sub- 
jected was that provided for by exist- 
ing federal statutes. 


citizens 


their 
therefore 


These writings indisputably consti- 
tuted a notable service to the Union 
On Miss Carroll’s behalf it 
was insisted that she rendered an- 
other service to the Lincoln govern- 
ment of even greater value, and this 
claim was for many years the subject 
of bitter controversy. Her supporters 
attempted to prove that she devised 
the strategy of the Tennessee River 
campaign that eventually broke the 
back of the Confederacy and made 
possible Sherman’s march to the sea. 


cause, 


The exact facts are obscure.’ It 
is unquestionably true that in the 
fall of 1861 Miss Carroll was in St. 
Louis collecting data for such a cam- 
paign. She was accompanied by a 
government agent, Lemuel D. Evans, 





2. As to the circulation by the Government of 
Miss Carroll's writings among members of 
Congress and the public, see 1 Carl Sandburg, 
Abraham Lincoln: The War Yeors (1936) 410-411. 

The following writings of Anna Ella Carroll are 
in the Library of Congress: The Great American 
Battle; or the Contest between Christianity and 
Political Romanism (New York and Auburn: Miller, 
Orton and Mulligan, 1856); another edition of the 
same (New York: C. M. Saxton, 1859);Memorial 
of Anna Ella Carroll, asking Compensation for 
Service Rendered the United States in the Wor 
of the Rebellion (Washington: Government 
Printing Office, 1872); Miss Carroll's Claim before 


Congress in Connection with the Tennessee 
Campaign of 1862 (Washington, 1873); Miss 
Carroll's Claim before Congress, asking Com- 


pensation for Military and Other Services in 
Connection with the Civil Wor (Washington, 
1874); The Relation of the National Government 


to the Revolted Citizens Defined (Washington: 
H. Polkinhorn, 1862); Reply to the Speech of 
Hon. J. C. Breckinridge, Delivered in the United 
States Senate, July 16, 1861 (Washington: H. 
Polkinhorn, 1861); A Review of Pierce's Adminis- 
tration (Boston: J. French and Company, New 
York: Miller, Orton and Mulligan, 1856). The 
Star of the West; or National Men and National 
Measures (New York: Miller, Orton and Mulligan, 
1856); third edition of the same, revised and 
enlarged (New York: Miller, Orton and Mulli- 
gan, 1857); The Union of the States (Boston: J 
French and Company, New York: Miller, Orton 
and Mulligan, 1856); The Wor Powers of the 
General Government (Washington: H. Polkinhorn, 
1861); Which? Fillmore or Buchanan! (Boston: J. 
French and Company, 1856). 

The Stor of the West is in the Harvard 
University Library, as is The Wor Powers, the 
latter having been deposited there in 1862 by 
Charles Sumner. 


3. Grant in his Memoirs implies that he con- 
ceived the strategy, Personal Memoirs of U. S. 
Grant (New York: C. L. Webster & Co., 1885) 287- 
288, 382-385 and passim. John Fiske in his The 
Mississippi Valley in the Civil War (Boston ond 
New York: Houghton Mifflin, 1900) says: “‘As 
Colonel Preston Johnston tersely observes, in his 
biography of his father, ‘there has been much dis- 
cussion as to who originated the movement up 
the Tennessee river. Grant made it, and it made 
Grant. It was obvious enough to all the leaders 
on both sides’ '’ (page 55). 

Stanley F. Horn, in his history, The [Con- 
federate] Army of Tennessee (Indianapolis and New 
York: Bobbs-Merrill Co., 1941), writes: ‘From the 
very first days of the war in the West, one of the 
things most apporent to all observers on both sides 
was that the Tennessee and Cumberland Rivers of- 
fered an inviting double pathway to the heart of 
the Confederacy"’ (page 74). 
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who frequently went with her when 
official business— 
probably not only as a protector but 
as an aid, for Miss Carroll was hard 
of hearing. 
Miss Carroll 
valuable information as to the depth, 
defenses of the 
Western rivers, especially the Ten- 
nessee and Cumberland. One of their. 
chief informants was Grant’s river 
pilot, Captain Charles M. Scott. 


she traveled on 


and Evans secured 


navigability and 


Congress Denies Reward 

for Her Services 

After the war numerous petitions 
were filed on behalf of Miss Carroll 
with various Congresses from 1870 
to 1881, seeking compensation for 
services rendered the War Depart- 
ment. It was reported that she sought 
a grant of $250,000.00, and one of 
her biographers has asserted that not 
Miss Carroll but Evans and Benja- 
min F, Wade were responsible for the 
claim being pressed. There is, how- 
ever, no evidence to support the sus- 
picion at the time whispered that 
Evans and Wade anticipated receiv- 
ing a sizable portion of the contem- 
plated fortune. Captain Scott, the 
river pilot, filed a counterclaim, al- 
leging that he had really originated 
the Tennessee River strategy and 
that Miss Carroll had publicly given 
him credit for it.‘ 

Much testimony favorable to Miss 
Carroll was taken® and many promi- 
nent people were convinced of the 
justice of her cause. However, nei- 
ther she nor Scott ever received any 
reward or official recognition, al- 
though Edwin M. Stanton is reported 
as having said of Miss Carroll: “Hers 


was the greatest course in the war. 
She found herself, got no pay, and 
did the great work that made others 
famous.” 


Miss Carroll was an invalid during 
her last years. She died in Washing- 
ton in 1894, and is buried in the 
churchyard of Trinity Church, Cam- 
bridge, Maryland, under an epitaph 
which fittingly describes her: “A 
woman rarely gifted—an able and ac- 
complished writer”. 

Miss 
Carroll is her coadjutor, Lemuel D. 
Evans.’ After studying law Evans 
moved from Tennessee to Texas in 


Even less well known than 


1843. He was a delegate to and took 
a prominent part in the Annexation 
Committee of 1845. He adhered to 
the Union when Texas seceded, and, 
as already stated, was a government 
agent during the war. He was a mem- 
ber of the 
Convention of 


Texas Reconstruction 
1868, 1870 
when all the officers elected by the 
people were removed by the military 


and in 


authorities, he was appointed Chief 
Justice of the Supreme Court of 
Texas. After a term as Chief Justice 
and another as Associate Justice he 
was appointed United States Marshal 
and was serving in that capacity 
when he died in 1875. 

Perhaps some light is thrown upon 
the character of the judges who were 
placed upon the Southern courts dur- 
ing “the tragic era’’ by a speech 
which Evans made to the Conven- 
tion of 1845, in which he said: “I 
candidly believe that the whole con- 
trivance of courts of judicature is a 
fraud on the community; the whole 
system is an invention of the darker 





4. In an article in the National Intelligencer, 
April 12, 1865. 

5. A large part of this testimony was printed 
and is now in the Library of Congress. One link 
in the chain of evidence seems to be missing— 
proof that the strategy recommended by Miss 
Carroll in Washington on November 30, 1861, 
was responsible for the Tennessee River campaign. 

6. Miss Carroll's own statement is the source 
of this; it is printed in H.R. Misc. Doc. No. 58, 
45th Cong., 2d Sess. (1877) 31: ‘Secretary Stanton’s 
Remarks—One day soon after the close of the 
war | inquired of Mr. Stanton if he could not 
furnish what was termed ‘transportation and 
subsistence’ for a Southern tour. There happened 
to be many present. He remarked that ‘He had 
rather pay me millions of dollars than to say 
no" to any request | could make of him.’ 


‘You’, said he, ‘who have done such incomparable 
services for the country, with so much modesty 
ond so little pretension’, etc. | did not like so 
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much in the line of compliment, and said to 
General Hardie, as | passed out, ‘Mr. Stanton 
said too much and attracted the attention of 
all in the room.’ Hardie said, ‘Don't take it in 
that light. Mr. Stanton is not the man to say 
what he don't mean, and, venture to say, never 
said so much to any one besides during the war.’ 

“| related this to Judge Wade. ‘Why,’ said he, 
‘Stanton has said the same of you to me, and 
often in the same vein; he said your whole 
course was the most remarkable in the war; that 
yous found yourself, got no pay, and did the 
great work that made others famous.’ 

“(From my note of the time, to the truth of 
which | can swear.—A.E.C.)"" 

7. | am indebted to the University of Texas 
Library for information about Evans 

8. As to constitutional law Evans said: ‘Any 
man who . . . understands the common laws of 
syntax is as well qualified to understand the 
constitutionality of the law as a Daniel Webster. 


ages and productive of the greatest 
injury.... 
right or wrong which a savage is not 
as competent to decide as the ablest 


There is no question of 


judge in the land... . Questions of 
right and wrong depend upon feel- 
ing and not upon reason.” It may 
be unfair to criticize this utterance; 
perhaps Evans was merely ahead of 


his time. 


Lincoln Not Sympathetic 

to Claim for Reward 

Woman With a Sword,® a currently 
popular historical novel, takes for its 
theme the career of Anna Ella Car- 
roll and her association with Lemuel 
D. Evans. It’s a good story well 
told.!° All of the name characters 
are real with one exception—a South- 
erner whom Anna Ella rejects as her 
The back- 
ground is unexceptionable, as is the 
sketch of Miss Carroll’s career before 
1861. The historic personages—prin 
Stanton, Wade, 
Bates, Sherman and Scott!*—are ac- 


fiancé when war comes."! 


cipally Lincoln, 
curately portrayed and speak and act 
Most of the story is 
devoted to Miss Carroll’s connection 
with the Tennessee River campaign 
and to an attempt to demonstrate 
that the over-all strategy was her indi- 
vidual conception. The author, Hol- 
lister Noble, has Wade, Bates, Lin- 
coln and others privately acknowl- 
edge Miss Carroll as the Tennessee 
River strategist, but unwilling to 
make during the war any public 
announcement of this as against the 
was_ therefore 
peace 


in character. 


public interest. It 
agreed that 
should give Miss Carroll due public 

(Continued on page 275) 


after 





Why? Because any sentence in the English 
language, whether it be from a law book or the 
Bible, is to be construed according to the rules 
of grammar." 

Cf. Mr. Justice Frankfurter in United Stotes v 
Monia, 317 U.S. 431, 63 S. Ct. 409 (1943): ‘The 
notion that because the words of a statute are 
plain, its meaning is also plain, is merely 
pernicious oversimplification."’ 

9. Hollister Noble, Woman With a Sword 
(New York: Doubleday and Co., 1948). 

10. Mr. Noble makes one curious blunder 
Describing a supper party given in Miss Carroll's 
honor, he says: “She sat at his right at dinner 
with Colonel Scott on her left’’ (page 72) 

11. This is no doubt intended to symbolize 
Miss Carroll's refusal to be influenced by her 
inherited and environmental Southern = sym- 
pathies. 

12. Thomas Alexander Scott, railroad execu- 
tive and Assistant Secretary of War in 1861-1862 





Lincoln | 
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® The sessions of the House of Del- 
egates in Chicago on January 31-Feb- 
ruary 1, debated most earnestly and 
voted on many matters of impor- 
tance to the public and our pro- 
fession; but the actions about which 
I wish to tell you here had to do with 
the proposed International Covenant 
on Human Rights, the Genocide 
Convention, the measures under con- 
sideration for their implementation 
and enforcement, and the many 
constitutional and legislative ques- 
tions which arise as to the drafting 
and ratification of such multipartite 
treaties or conventions, because of 
their effects upon our American con- 
stitutional and legal system. There 
are in the offing several of these 
treaties and conventions, emanating 
from the draftsmanship of the 
United Nations, and there will likely 
be many more. The Genocide Con- 
vention may be before the Senate 
of the United States early in 1949 
for its consent to ratification. As I 
see it, these conventions present ques- 
tions which are among the most im- 
portant and the most disturbing that 
have ever confronted our profession 
and our people. 

Collectively, these conventions and 
treaties reflect what the Director of 
the Division of Human Rights in the 
United Nations accurately called 
“revolutionary in character.” Hu- 
man rights have been “traditionally 
regarded as being within the do- 
mestic jurisdiction of states”. Direc- 
tor John P. Humphrey of the United 
Nations Commission says that “What 
is now being proposed is, in effect, 
the creation of some kind of super- 


national supervision of this rela- 
tionship between the state and its 
citizens”. 

The alarming thing is that very 
few lawyers, and fewer still of the 
people, know anything about what 
is in these “revolutionary” docu- 
ments and what they will do to our 
form of government and our system 
of laws. Unless our Association and 
the state and local bar associations 
in every state tell the people about 
these things, there will be no public 
knowledge or understanding of them 
until it is too late. 1 am happy that 
our Chicago meeting took unani- 
mous action which will mean that 
our Association will do all it can 
to bring the facts and the pertinent 
legal questions home to the lawyers 
and the people, in all parts of the 
United States. Public opinion will 
then be informed, perhaps aroused. 
Certainly our constitutional and le- 
gal system should not be destroyed 
by international legislaticu through 
lack of knowledge or absence of 
mind. 

* * * 

First of all our Association will 
conduct, through its Committee on 
Peace and Law Through United 
Nations, some twenty to twenty-five 
Regional Group Conferences of rep- 
resentative lawyers in all parts of 
the country, to study intensively the 
constitutional and legal questions, 
as well as the drafts of documents, 
and make known to us their best 
judgment and suggestions about 
them. The first of these Conferences 
was held in Boston on February 11. 
Others will follow during February, 





March and early April. Judge Man- 
ley O. Hudson will, as before, be 


“moderator” for several of these 
Conferences. Judge Orie L. Phillips, 
George A. Finch, William L. Ran- 
som, Carl B. Rix and Alfred J. 
Schweppe will conduct other Con- 
ferences. Six or more similar Con- 
ferences will be contemporaneously 
conducted by the Canadian Bar As- 
sociation. Then we shall have some 
larger meetings, of lawyers and the 
public, for informed discussions and 
the development of public opinion, 
looking forward to the time when 
various of these Conventions and 
Covenants will be before the Senate 
for consideration whether consent 
shall be given to ratification. 

One of our chief difficulties at the 
outset has been to make copies of 
the essential documents available to 
the House of Delegates, the large 
number of participants in our Con- 
ferences, and to other members of 
our Association who wish them. Our 
Committee has brought together in a 
convenient brochure — the pertinent 
provisions of the United States Con- 
stitution and the United Nations 
Charter, the full text of the little- 
known Universal Declaration of Hu- 
man Rights, the Draft Covenant, the 
Measures for Implementation, the 
Genocide Convention, the actions 
voted in 1948 and 1949 by the House 
of Delegates on those subjects, and 
other relevant material—nowhere else 
available in a single, compact vol- 
ume. Copies of this may be obtained 
from our Association’s office in the 
Hill Building, Washington 6, D. C., 
at 75 cents per copy, to cover the 
costs of printing, handling, postage, 
etc. Every lawyer who has concern 
for the future of his country and its 
system of laws should obtain and 
study the documents brought togeth- 
er in this volume. 


The actions voted by the House of 
Delegates on this subject, on January 
31 and February 1, were in each in- 
stance unanimous and were taken 
upon the unanimous recommenda- 
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tion of our Association’s Committee. 
These resolutions, which are re- 
ported elsewhere in this issue of the 
JouRNAL, had my full support. There 
is great need that adequate time be 
allowed for the study of the Draft 
Covenant and the still undrafted im- 
plementation measures, as well as of 
the Genocide Convention, which may 
soon be before the Senate and will 
present first to that body some of the 
major questions which may arise in 
aggravated form as to any Interna- 
tional Covenant and the measures 
for its enforcement. Obviously, these 
questions could not be ignored or 
by-passed by American lawyers as to 
a document so casually put in final 
form as the Genocide Convention 
textually was, and then raised and 
urged as to any Covenant. 


We have repeatedly encountered of 
late an attitude of mind, as to which 
I will speak frankly. It has been 
manifested by teachers in law schools 
and universities and even by mem- 
bers of our profession who have been 
in high places. Usually they send 
long telegrams or letters to us be- 
cause they have been “needled” by 
agents of “pressure” organizations 
and groups which are honoring (?) 
our Association nowadays to an ex- 
tent unprecedented. These thought- 
less citizens, even members of the 
Bar, say they are opposed to “geno- 
cide”, for example, as indeed all de- 
cent citizens are. But because they 
are opposed to “genocide”, they send 
telegrams and issue statements in 
favor of a Convention that was 
hastily put in final form and passed 
by the General Assembly on De- 
cember 9, 1948, in the closing hours 
of its Paris sessions. Evidently they 
do not first read the Convention; 
certainly they have not formulated 
and weighed the constitutional and 
legal questions which it presents, or 
the consequences which its ratifica- 
tion and enforcement would have as 
to our cherished American system. 
Since they are opposed to “genocide”, 
as we all are, they favor any docu- 
ment, however poorly drafted, and 
regardless of its effect on our con- 
stitutional law. They think they are 
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nobly in favor of “human rights”; 
so they favor any convention or 
international action which is pro- 
claimed as advancing human rights. 
Anyone who studies the vastly con- 
sequential questions which are pre- 
sented by such a Convention or 
Covenant is denounced or suspected 
of favoring “genocide” or opposing 
“human rights.” Such emotionalism 
and political opportunisra does not 
take stock of consequences. You 
would be surprised and shocked if I 
told you the names of Americans, 
some of them members of the Bar, 
who have wired or written to me 
and to our Committee to urge that 
our Association support this or that 
treaty or convention, which they 
evidently have not read and whose 
constitutional effects they certainly 
have not studied. 


In bringing to our profession and 
people an opportunity to make an 
informed study of the complicated 
but fundamental questions involved 
in these conventions, our Association 
and its Committee are not favoring 
“genocide” or opposing “human 
rights”. Difficulties confront us again 
in the matter of time. A year ago 
the State Department, with apparent 
sincerity, asked for the help of our 
Committee and our Association in 
work on the proposed Declaration. 
We quickly made ready to do all 
we could. But the State Department 
almost immediately imposed a time 
limitation so short that very little 
could be done in the way of eliciting 
representative opinions and useful 
suggestions from lawyers throughout 
the country, The pressures on the 
State Department were evidently too 
great to be withstood. The sponsors 
insisted that the Draft Declaration 
had to be completed in May so that 
the Declaration could be finally ap- 
proved and promulgated by the 
General Assembly in 1948. An ut- 
terly impossible time schedule so far 
as the Bar was concerned was ad- 


hered to by our Government. The 
Commission’s draft was hurried, with 
the result that the final draft seems 
in many respects to have been cas- 
ual and impromptu. The fifty-eight 


members of the General Assembly’s 
Committee No. 3 (social, cultural, 
humanitarian) undertook final revi- 
sions in Paris, under the most un- 
favorable urgencies of time. All sug- 
gestions that the adoption of the 
Declaration be deferred until the 
Commission could in an adequate 
fashion perfect a revision with the 
aid and advice of lawyers and the 
public were turned down. The re- 
sult was that the Assembly approved 
last December a hasty revision which 
had not been seen in this country. 
At the time of such action no copy 
of the final form was even in the 
hands of the American State Depart- 
ment in this country. Even the form 
supplied to our Committee by the 
State Department in January of 1949 
contained errors, when compared 
with that so hastily adopted in Paris 
without adequate scrutiny here. 


There are signs that the 1948 
process of haste may be repeated in 
1949 as to the Covenant and its im- 
plementation. Secretary Marshall be- 
fore his resignation, and those in 
charge of the work in the State De- 
partment, have again asked for our 
Association’s help on scope and 
draftsmanship. But they then sud- 
denly announced a time schedule 
that barred us from giving assistance 
by setting a deadline of February 15 
for suggestions. Only one of our Re- 
gional Group Conferences could be 
held before that date. Now there are 
vague intimations that views and 
suggestions received during February 
or March can be “considered” in 
“reviewing” the position of the De- 
partment. Yet the Commission on 
Human Rights does not even meet 
until May 9, 1949. To get out a 
Covenant and implementation meas- 
ures to be rushed through the As- 
sembly in 1949, the Commission can 
devote only about a month to its 
great task. 

Unlike the Universal Declaration, 
the Covenant and implementation 
measures can bind the United States 
only if the Senate consents to their 
ratification. The House of Delegates 
voted unanimously that at least all 
of 1949 ought to be devoted to study 
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of the constitutional and legal and 
policy questions involved in a Cove- 


nant, before the final revision is 
made. It took about eleven years for 
learned and patriotic men to study 
and draft within our own system of 
laws the Bill of Rights which was 
added to the Constitution of the 
United States. If the State Depart- 
ment and the United Nations Com- 
mission persist in trying to do the 
job consistently with all legal sys- 
tems of the world and do it in a 


very few months, our Association can 
only protest the haste. We can never- 
theless continue our studies and 
contributions to public opinion, 
througheut the Nation, in anticipa- 
tion of the day when the Covenant 
may be before the Senate and people 
of the United States on the issue of 
ratification. It is not too early, and 
it is highly important for those of 
our members who can do so, to bring 
these matters to the attention of 
members of the Senate and House of 


First 1949 Regional Conference 


Solicitous for American System of Rights 


® The first Regional Group Confer- 
ence of our Association’s 1949 series, 
to consider the constitutional and 
legislative problems presented by 
the proposed Covenant on Human 
Rights and similar multipartite trea- 
ties, and to discuss ways and means 
of accomplishing reasonably their ob- 
jectives without doing violence to 
the federal system and laws of the 
United States, was held at the Ritz- 
Carlton Hotel in Boston, Massachu- 
setts, on February 11. The represent- 
ative attendance and the manifest in- 
terest were far beyond what had been 
anticipated, and the belief was preva- 
lent that in acquainting the profes- 
sion and the public with the vastly 
important international documents 
prepared under United Nations aus- 
pices our Association is performing 
an invaluable service and is dealing 
with issues which arouse almost un- 
precedented interest. 

The conveners of the Boston meet- 
ing for our Association’s Committee 
on Peace and Law Through United 
Nations were Reginald Heber Smith 
and Norman W. Bingham, Jr. The 
presiding officer in their behalf was 
Richard Wait, President of the Massa- 
chusetts Bar Association. The “mod- 


erator” who conducted this opening 
Conference was Judge Manley O. 
Hudson, who soon will begin his 
work as the American member of the 
new International Commission which 
is to undertake the statement or 
“codification” of international law. 
The attendance included some fifty 
of the foremost judges, law teachers 
and practicing lawyers of the state, 
including Chief Judge Calvert Ma- 
gruder of the United States Court of 
Appeals; Judge Charles Wyzanski, 
Jr., of the United States District 
Court; Judge Raymond S. Wilkins of 
the Supreme Judicial Court of Mas- 
sachusetts; Judge Felix Forte, of the 
Superior Court; Judge Lawrence G. 
Brooks, of the District Court of East 
Middlesex; Dean Emeritus Roscoe 
Pound and Professors Zechariah Cha- 
fee, Jr.. Edmund M. Morgan, Lon 
L. Fuller, David F. Cavers and Louis 
B. Sohn, of the Harvard Law School; 
Dean Elwood H. Hettrick of the 
Boston University School of Law; 
Dean Lowell S. Nicholson of the 
Northwestern University School of 
Law; the Right Reverend Eric F. 
MacKenzie of the Chancery; Mrs. 
Eleanor March Moody, President- 
Elect of the National Association of 
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Representatives and to discuss them 
with newspaper editors and leaders 
of public opinion in their home com- 
munities. I urge you all to help 
bring to the attention of the Amer- 
ican people the grave legal and con- 
stitutional questions involved and to 
that end that you immediately write 
to your Senators and Congressmen 
advising them of the foregoing grave 
questions and the need for time to per- 
mit an adequate study of them by the 
lawyers and people of this country. 


9 


Women Lawyers; and numerous of 
the practicing lawyers of the city and 
state. The study group was larger in 
number than had been expected, but 
practically no declinations were re- 
ceived from those invited. 


Conference Includes Representatives 
of State Department and Canada 
Reflecting the cooperation of the 
Canadian Bar Association in the 
study of the proposed Covenant and 
related documents, the Chairman of 
that Association’s Committee, John 
T. Hackett, M. P., of Montreal, lately 
President of the Canadian Bar Asso- 
ciation, was present throughout the 
sessions and was most warmly greeted 
when he was introduced by William 
L. Ransom, Chairman of the Ameri- 
can Bar Association’s Committee. Sig- 
nificant also of an established co- 
operation between the United States 
State Department and the latter Com- 
mittee without impairment of the 
independent views and action of 
either was the presence of James Sim- 
sarian, of the State Department's 
legal staff, as a working member of 
the group. He gave angles of view- 
point and experience from the draft- 
ing of the documents and was given 
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many individual views and sugges- 
tions for consideration as to the pro- 
posed Covenant. 

Judge Hudson opened the Confer- 
ence with an impressive statement of 
the part which “human rights” have 
played in international documents 
for much more than a century, and 
then sketched the many striking and 
significant developments in this field 
in 1948 and since the San Francisco 
writing of the Charter of the United 
Nations in 1945. This was given as 
background for the round-the-table 
discussion of the many questions aris- 
ing as to the proposed Covenant, the 
Universal Declaration of Human 
Rights and the Genocide Conven- 
tion, and their implementation and 
enforcement, in which all present 
took part. Several of those present 
are probably the foremost American 
legal authorities as to particular mat- 
ters involved in the fields of law 
under discussion. 


Importance of Problems Ahead 
Realized by All Present 


There were no speeches, and no votes 
were taken. The opinion and advice 
of members of the profession of law 
will be garnered from more than 
twenty Regional Group Conferences 


First 1949 Regional Conference 


which have been scheduled. On sev- 
eral matters there seemed to be a 
unanimity of opinion or very strong 
preponderance: the importance of 
the work which our Association is 
doing in bringing these international 
documents to the attention of the 
lawyers and later of the people, the 
high necessity that the State Depart- 
ment and the United Nations allow 
adequate time for public discussion 
and understanding of the issues in- 
volved, the great desirability that the 
United States shall not by a negative 
attitude on vital issues forfeit or im- 
pair its moral leadership of nations 
against the collectivist philosophies 
which deny and withold human 
rights. There was a belief manifest 
that American lawyers owe the duty 
of trying to work out adequate legal 
provisions and safeguards whereby 
desirable covenants and conventions 
can be entered into on a basis which 
will, if that is possible, keep the 
United States on a parity with other 
nations in that the multipartite trea- 
ties do not here become automati- 
cally self-executing; and also, if it 
can be done, on a basis which will 
not take away powers or duties of 
American states and localities, will 
not increase the powers of the federal 
government, and will not invade or 


Committee on Law Lists 


disturb or transfer to international 


agencies the authority and responsi 
bility for matters which historically 
have been within “the domestic juris- 
diction” of the United States and its 
federal system. 

Everyone present seemed to recog 
nize that these are challenging and 
most difficult tasks, to be accom- 
plished, if at all, through protective 
provisions in the covenants and con 
ventions, through reservations at 
tached by the Senate to its consent 
to ratification, and possibly through 
amendment of the Constitution of 
the United States. There 
suggestion that adequate provisions 


was no 


are in pending or prospective con- 
ventions. The ingenuity and the ex 
pertness of many lawyers over an 
adequate period of study and explo 
ration would be required for such 
formulations. The Regional Group 
Conferences and the individual law- 
yer may patriotically devote them 
selves to seeing what can be done. 

Regional Group Conferences in all 
parts of the country will follow dur- 
ing March, with a few held for April. 
The subjects to be discussed appear 
to be the liveliest which American 
lawyers have faced in a long while, 
once the contents of the documents 
are brought to their attention, 


Announces Revocation of Certificates 


® At its recent meeting on January 29, 1949, the Special Committee on Law 
Lists revoked the Certificates of Compliance which were issued on August 7, 
1948, to the Legal Directories Publishing Company, 5225 Wilshire Boule- 
vard, Los Angeles, California, covering the 1949 editions of the following 


state directories: 


INDIANA LEGAL DIRECTORY 
Iowa LEGAL DIRECTORY 
KANSAS LEGAL DIRECTORY 
Missouri LEGAL DIRECTORY 
Ouro LEGAL DirREcTORY 
Paciric Coast LEGAL Directory, FOR STATES OF ARIZONA, CALIFORNIA, NE- 
VADA, OREGON AND WASHINGTON 

Texas LEGAL Direcrory 

The Committee also granted a Letter of Intention to the Central Guaran- 
tee Company, 141 West Jackson Boulevard, Chicago, Illinois, for a new 
publication to be known as International Trial Lawyers. The expiration 
date on the Letter of Intention is December 31, 1950. 

For other certificates issued see January, 1949, AMERICAN BAR ASSOCIATION 


JOuRNAL, page 166. 
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Action on Human Rights: 





A Discussion of Progress Made During 1948 


by James Simsarian + of the Department of State 


® Despite the dilatory tactics of the Soviet Union, the United Nations completed 


and approved during 1948 the Universal Declaration of Human Rights. This article, 


originally a speech delivered December 28 before the American Political Science 


Association, outlines the proceedings on the floor of the General Assembly during 


debate on the Declaration. The full text of the Declaration was printed in 35 A.B.A.J. 


32; January, 1949. 





® United Nations action in the field 
of human rights is crystallizing on 
several fronts. The Universal Decla- 
ration of Human Rights was ap- 
proved by the General Assembly in 
Paris on December 10 as a statement 
of principles to serve as a common 
standard of achievement for all peo- 
ples and all nations in order that 
the rights and freedoms enumerated 
in the Declaration might by progres- 
sive measures be gradually secured 
for all. The Declaration is not in 
the form of a treaty or international 
agreement and accordingly it does 
not, purport to be a statement of 
law or of a legal obligation. But the 
principles set forth in the Declara- 
tion will no doubt have considerable 
moral persuasive influence in the 
world. 

‘The next step in the field of 
human rights will be the completion 
of the drafting of an International 
Covenant on Human Rights in trea- 
ty form at the meeting of the United 
Nations Human Rights Commission 
at Lake Success scheduled for April, 
1949. This Covenant, being in treaty 
form, will be legally binding on the 


It is ex- 
pected to set forth certain basic civil 
rights typical of those included in 
the first nine amendments to the 
United States Constitution. 

In addition 


countries which ratify it. 


to the Covenant on 
Human Rights, three conventions 
in the field of freedom of informa- 
tion are being developed in the 
United Nations. One was initially 
sponsored by the United States, an- 
other by the United Kingdom and 
the third by France at the Con- 
ference on Freedom of Information 
held in March, 1948. 
These conventions are also in treaty 
form and will be legally binding on 
the countries which ratify them. 
They will be considered further by 
the General Assembly of the United 
Nations when it reconvenes at Lake 
Success in April, 1949. 

Another outstanding development 
in the field of human rights was 
the approval of the Genocide Con- 
vention by the General Assembly in 
Paris and the signing of the con- 
vention by the representatives of 
the United States and nineteen other 
countries on December !1. This con- 


Geneva in 


vention outlaws genocide as a crime 
international whether 


committed in time of peace or of 


under law, 
war, and the states which ratify the 
convention undertake to prevent and 
to punish this crime. The crime of 
genocide is defined in the conven- 
tion to mean an act which is com- 
mitted with the intent of destroying, 
in whole or in part, a 
ethnical, racial or religious group 
as such. 


national, 


There are a number of basic pro- 
visions in the Charter of the United 
Nations authorizing action in the 
field of human rights in the various 
organs of the United Nations. In 
the Preamble of the Charter there 
is a reaffirmation of faith in funda- 
mental human rights, in the dignity 
and worth of the human person, in 
the equal rights of men and women 
and of nations large and small. 
There is in addition the stated de- 
termination to promote social prog- 
ress and better standards of life and 
larger freedom. Under Articles 55 
and 56 of the Charter, the members 
of the United Nations pledge them- 
selves to take joint and separate ac- 
tion in cooperation with the United 
Nations for the promotion of uni- 
versal respect for and observance of 
rights and fundamental 
freedoms for all without distinction 
as to race, sex, language or religion. 

The Declaration of Human Rights 
was initially drafted in the United 


human 
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Action on Human Rights 


Nations Commission on Human 
Rights over a period of two years 
of meetings under the able leader- 
ship of Mrs. Franklin D. Roosevelt, 
who is the United States representa- 
tive and chairman of that Commis- 
sion. The Declaration, as approved 
by the General Assembly, sets forth 
civil, political, economic and social 
rights and freedoms. All of these 
are well known—the right to life, 
liberty and security of person, free- 
dom from slavery, torture, cruel, 
inhuman or degrading treatment or 
punishment, freedom from arbitrary 
arrest, detention or exile, right to 
a fair and public hearing by an 
independent and impartial tribunal, 
presumption of innocence, protec- 
tion against ex post facto laws, free- 
dom from arbitrary interference 
with one’s privacy, family, home or 
correspondence, freedom to leave 
any country, freedom of movement 
and residence, right of asylum from 
persecution, equal rights as to mar- 
riage, right to own property, free- 
dom of religion, expression, assem- 
bly, association, right of people to 
have their will serve as the basis of 
the authority of government, right 
to work, right to join trade unions, 
right to rest and leisure, right to 
social security, right to education, 
right to participate in the cultural 
life of the community, right to equal- 
ity before the law and freedom from 
discrimination. According to the 
Declaration, all of these rights and 
freedoms shall be subject to only 
such limitations as are prescribed by 
law for the purpose of securing due 
recognition or respect for the rights 
and freedom of others and meeting 
requirements of morality, public 
order and general welfare in a demo- 
cratic society. 

As I pointed out earlier, the draft 
Covenant on Human Rights is con- 
cerned with only certain basic civil 
rights, with the expectation that con- 
ventions will be drafted later with 
respect to certain of the other rights 
set forth in the Declaration. The 
present draft of the Covenant has 
the following civil rights enumerated 
—the right to life and liberty, free- 
dom from slavery, forced labor, tor- 
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ture, cruel or inhuman punishment 
or indignity, freedom from arbitrary 
arrest or detention, right to a fair 
and public hearing by an independ- 
ent and impartial tribunal, protec- 
tion against ex post facto laws, free- 
dom of movement and residence, 
freedom to leave any country, free- 
dom of religion, expression, assem- 
bly, association, right to equality 
before the law with respect to these 
rights and freedoms so that none of 
them is denied to any one on account 
of race, color, sex, language, religion, 
political or other opinion, property 
status, or national or social origin. 

After the drafting of the Covenant 
is completed by the Commission on 
Human Rights, it will be forwarded 
to the Economic and Social Council 
for its consideration and then to 
the General Assembly for its ap- 
proval. 


Secretary Marshall Calls for Approval 
of Human Rights Declaration 


Secretary of State George Marshall, 
in his speech at the opening session 
of the General Assembly in Septem- 
ber, began his address by hailing “the 
approval of a new declaration of 
human rights for free men in a free 
world”. He then went on to point 
out: 

Systematic and deliberate denials of 
basic human rights lie at the root of 
most of our troubles and threaten the 
work of the United Nations. It is not 
only fundamentally wrong that mil- 
lions of men and women live in daily 
terror of secret police, subject to sei- 
zure, imprisonment, or forced labor 
without just cause and without fair 
trial, but these wrongs have repercus- 
sions in the community of nations. 
Governments which systematically dis- 
regard the rights of their own people 
are not likely to respect the rights of 
other nations and other people and 
are likely to seek their objectives by 
coercion and force in the international 
field. 

The Secretary called on the Gen- 
eral Assembly to “approve by an 
overwhelming majority the Declara- 
tion of Human Rights as a standard 
of conduct for all”. 

John Foster Dulles, member of 
the United States delegation to the 
General Assembly, in a speech in 
Paris a few days later, said with ref- 


erence to the Declaration of Human 
Rights: 

I hope and believe this Assembly 
will endorse this Declaration. But we 
must not stop there. We must go on 
with the drafting of a Covenant which 
will seek to translate human rights 
into law. It does not minimize the 
importance of our own Declaration 
of Independence to recognize that the 
Constitution and its Bill of Rights 
were required to establish the body 
of law necessary to achieve practical 
results. So with the Declaration before 
the Assembly. It is an important proc- 
lamation of principles and should be 
approved. But that approval is only 
a step toward fulfilling the faith in 
fundamental human rights, in the 
dignity and worth of the human per- 
son and the pledge to practice toler- 
ance that is contained in the Preamble 
of the United Nations Charter. 

In contrast to the affirmative sup- 
port consistently given by members 
of United States delegations to the 
United Nations in the field of human 
rights, Soviet representatives have 
sought again and again to obstruct 
and negate steps toward a universal 
respect for human rights and funda- 
mental freedoms undertaken in the 
United Nations. But fortunately, 
Soviet representatives have been 
defeated again and again in their 
negative tactics, with only the five 
Soviet satellites consistently support- 
ing them—Byelorussia, the Ukraine, 
Czechoslovakia, Poland and Yugo- 
slavia. 

For example, twenty-five different 
amendments to various articles of the 
Declaration of Human Rights pro- 
posed by the Soviet Union in the 
Commission on Human Rights were 
rejected by that Commission. These 
rejected amendments were again 
submitted by the Soviet Delegation 
at meetings of the General Assembly 
when the Declaration was considered 
there. Again practically all of these 
amendments were rejected by the 
General Assembly. The Soviet bloc 
did not vote in favor of the Declara- 
tion in the Commission nor in the 
General Assembly. At the last mo- 
ment the Soviet delegation to the 
General Assembly sought to secure 
the postponement of consideration 
of the Declaration until the General 
Assembly session in September, 1949. 
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But only the six members of the 
Soviet bloc voted for this proposal. 
It was, accordingly, overwhelmingly 
defeated, and the General Assembly 
proceeded with the approval of the 
Declaration. 


Reasons for Rejection 
of Soviet Proposals 


A brief review of some of the amend- 
ments proposed by the Soviet delega- 
tion to the Declaration and rejected 
by both the Commission on Human 
Rights and the General Assembly 
will make clear why these amend- 
ments were rejected. One of these 
was a proposal to amend Article 
13 of the Declaration. This is the 
article which provides that ‘“Every- 
one has the right to freedom of 
movement and residence within the 
borders of each state”. The Soviet 
delegation urged that this right 
should be modified so that the right 
could be exercised only “in accord- 
ance with the laws of” the particular 
state in which a person happens to 
be. This proposal was rejected with 
the observation that the acceptance 
of the Soviet amendment would com- 
pletely negate the right expressed in 
the article. 

The Soviet proposal that the right 
to own property should be subject 
to whatever laws may be enacted by 
the country in which the property is 
located, was also rejected by the 
Commission on Human Rights and 
the General Assembly for the same 
reason. 

Another Soviet amendment which 
was rejected in both the Commission 
on Human Rights and the General 
Assembly proposed to limit the right 
to freedom of opinion and expres- 
sion. The Soviet delegation felt that 
express provision should be made 
that “Freedom of speech and the 
press shall not be used for purposes 
of propagating Fascism, aggression 
and for provoking hatred between 
nations”. The United States of course 
is also against fascism, aggression or 
any increase in hatred between na- 
tions. But should freedom of speech 
and the press be limited for this 
reason?.When a similar question was 
raised in the United Nations Eco- 


nomic and Social Council in August, 
1948, Assistant Secretary of State 
Willard Thorp pointed out: 

We are convinced that without ac- 
cess to unfettered news, the people in 
any country cannot carry out their 
democratic functions as an informed 
body of citizens. We are convinced 
that without a free flow of information 
between countries, the development 
of stable international understanding 
is impossible. We are not afraid of 
so-called false and slanderous infor- 
mation which may at times find its 
way into the columns of a free press. 
We are not afraid of it because we 
believe in the dignity, capacity and 
worth of man. We believe in his judg 
ment and innate intelligence, and we 
are certain that we can trust in his 
judgment based upon information 
and opinion of all kinds freely pre 
sented and freely received. This is the 
fundamental protection of the true 
democracy, where every effort is made 
to reduce the power of a few, either 
in private or public life, and to rely 
to the fullest degree possible upon the 
broad judgment and participation by 
all the people. 

By contrast, in nations where infor 
mation is state controlled and censor- 
ship rules, a few government officials 
have the power to lead their people 
down the road to misunderstanding 
and even war, between the walls of 
contrived ignorance and _ distorted 
propaganda. The power of the state 
is such that there is no protection. 
Only the opinion of the few and facts 
selected by the few are presented to 
the people. The essence of the cen- 
tralized approach to information is 
not freedom, but control. The few 
who control from their political seats, 
are inevitably afraid of letting their 
people know what other people think 
about their governments; afraid to let 
them form an unbiased judgment 
about other nations and their institu- 
tions; afraid of the fresh breeze of 
free argument and criticism. Here the 
power of the few is complete. Censor- 
ship and control are in their hands; 
in such circumstances, there is no pro- 
tection of the many against the few. 
That is why freedom of information 
is so basic to the whole notion of 
human rights and of responsible citi- 
zenship, national and international. 


When the General Assembly 
turned to the consideration of the 
article in the Declaration providing 
that the will of the people shall be 
the basis of the authority of govern- 
ment, Colombia and Costa Rica 
jointly proposed that this Article 
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should expressly provide that every- 
one should have the right to oppose 
the government of his country and 
to promote its replacement by legal 
means with equality of electoral op- 
portunities and of access to means of 
propaganda. This proposal was not 
accepted principally because it was 
felt by a number of delegates that 
the phraseology of the article already 
implied this right. The Soviet dele- 
gate, however, pointed out that he 
would vote against its inclusion for 
a different reason. He recalled that 
it was because Hitler and Mussolini 
had been allowed to oppose their 
governments that they had eventual- 
ly been able to come to power. He 
therefore hesitated, he explained, to 
accept the amendment, for it might, 
he added, provide the possibility for 
fascist 


elements to overthrow the 


government. 


Soviet Delegation Opposed 
to Competition in Election 


Ihe Belgian delegate proposed that 
express provision be made in the 
Declaration not only for a secret 
ballot but for several lists of candi- 
dates to be submitted for offices, 
because, he pointed out, the essence 
of the democratic system was the 
electoral competition between polit- 
ical parties. He felt that in the 
absence of a guarantee of competi- 
tion based on the existence of several 
lists of candidates, the whole demo- 
cratic character of free, equal, peri- 
odical and secret elections might be 
distorted. The Byelorussian and So- 
viet delegates strenuously objected 
to the proposal of the Belgian dele- 
gate. The Soviet delegate said that 
the bourgeois class had ceased to ex- 
ist in his country. He pointed out 
that there thus remained only work- 
ers and peasants, and the Communist 
Party by itself was capable of look- 
ing after their interests. 


In the drafting of the economic 
and social rights, the Soviet delegate 
repeatedly urged that they be stated 
as obligations of the state and society. 
For example, he proposed that ex- 
press provision should be made that 
“The State and society shall guaran- 
tee” the right to protection against 
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unemployment “by measures calcu- 
lated to provide everyone with the 
broadest opportunities for taking 
part in useful work, and to prevent 
unemployment”. He also proposed 
that the Declaration expressly pro- 
vide that “It is the duty of the State 
and society to take all necessary steps, 
including legislation, to ensure that 
everyone has a real opportunity to 
enjoy... the right to medical care 
and assistance in the case of illness” 
and “the right to decent housing”. 


Rights Not Enumerated as 
Sole Obligations of State 


The Commission on Human Rights, 
however, felt that the rights enum- 
erated in the Declaration should not 
be stated as the sole obligations of 
the state. The Commission thought 
that the Declaration should state the 
rights of individuals without a de- 
tailed elaboration of the manner in 
which they are to be achieved. The 
General Assembly agreed with this 
view and accordingly rejected the 
Soviet amendments. Where it is felt 
that provision for the implementa- 
tion of certain rights should be pro- 
vided it is expected that separate 
treaties will be drafted to do so, and 
these treaties will be binding on the 
states which ratify them. 

The United States made it clear 
in the course of the development of 
the Declaration that it does not con- 
sider the economic and social and 
cultural rights stated in the Declara- 
tion call upon governments to assure 
the enjoyment of these rights by 
direct governmental action. Article 
22 of the Declaration recognizes that 
the realization of economic, social 
and cultural rights must be in ac- 
cordance with the organization as 
well as the resources of each state. 


Soviets Want Restrictions 
on Freedom of Movement 


In the consideration of the Covenant 
on Human Rights in the Drafting 
Committee of the Commission on 
Human Rights at Lake Success in 
May, 1948, the Soviet Union pro- 
posed restrictive amendments to that 
document also. Again the Soviet 
delegate proposed that the right of 
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everyone to freedom of movement 
and residence within the borders of 
a state should be “subject to the 
laws of his own country.” He again 
proposed that the right to freedom 
of opinion and expression should be 
limited. When the Covenant on 
Human Rights is reviewed by the 
Commission on Human Rights at its 
next session, these Soviet amend- 
ments will doubtless ‘be considered 
again. 

In the case of the Genocide Con- 
vention, the Soviet Delegation ab- 
stained from voting in favor of it 
in the Sixth Committee of the Gen- 
eral Assembly, but joined with other 
delegations in the unanimous vote 
for it in the plenary session. Of the 
twenty countries which signed this 
convention following its approval by 
the General Assembly, only one 
member of the Soviet bloc partici- 
pated—Yugoslavia. The signing of 
the Genocide Convention is subject 
to ratification by each country. The 
convention will be binding only on 
countries which ratify it. 

In the case of the three Freedom 
of Information Conventions, the 
Soviet delegation to the General 
Assembly session in Paris sought to 
secure the postponement of the con- 
sideration of two of these conven- 
tions until the September, 1949, 
session of the General Assembly. 
Instead of accepting ‘this proposal, 
however, the General Assembly de- 
cided to consider all three conven- 
tions when it reconvenes at Lake 
Success in April. 

When the Freedom of Informa- 
tion Conventions initially proposed 
by the United States and the United 
Kingdom were considered at the 
Conference on Freedom of Informa- 
tion held in Geneva in March, 1948, 
it was only the Soviet. bloc which 
voted against the approval of these 
conventions—the USSR, the Ukraine, 
Byelorussia, Poland, Czechoslovakia 
and Yugoslavia. The Convention 
sponsored by the United States is 
intended to promote the free flow of 
news among countries by facilitating 
the work of foreign correspondents, 
while the United Kingdom conven- 
tion undertakes to provide for a 


recognition of broad principles of 
freedom of information. 


Soviet Policy on Foreign Spouses 
Stirs Debate in Assembly 


The conflict in the field of human 
rights between the Soviet bloc and 
the democratic countries was brought 
out dramatically in the Sixth Com- 
mittee of the General Assembly in 
Paris when the Chilean delegate 
attacked the Soviet Union for vio- 
lating fundamental human rights in 
preventing the Soviet wives of for- 
eigners from joining their husbands 
abroad. The Soviet Union was cen- 
sured by the vote of this Committee 
for this practice. Only the Soviet 
bloc voted against the Chilean in- 
dictment. The concern of the Chil- 
ean Government concerning _ this 
practice of the Soviet Union initially 
arose because of the refusal of the 
Soviet Union to permit the Soviet 
wife of the son of the Chilean Am- 
bassador to Moscow to leave the 
USSR with her husband. Of course 
this has not been an isolated case. 
Not only the Soviet wives of Chilean 
nationals have been denied the right 
to leave the Soviet Union to join 
their husbands but the Soviet wives 
of the nationals of many other coun- 
tries, including the United States, 
the United Kingdom, Canada, The 
Netherlands, Australia, Colombia, 
and Uruguay, have been similarly 
denied the right to leave the Soviet 
Union. From the time of the recog- 
nition of the Soviet Government by 
the United States in November, 1933, 
to the present time, only about fifty 
of the Soviet wives of American 
citizens have been permitted to leave 
the Soviet Union. There are now 
350 Soviet wives and sixty-five Soviet 
husbands of American citizens who 
have applied for permission to de- 
part from the Soviet Union without 
success; ninety-seven of this group 
are the wives of American war vet- 
erans. On February 15, 1947, a 
Soviet law was adopted which stated 
that marriage between Soviet citi- 
zens and foreigners is prohibited. 
The Chilean Ambassador’s son was 
married prior to the passage of this 
law as were also the Soviet wives 








and 
who 
peal 
mad 
men 
perr 
Wive 
leav 
Spot 
men 
to p 
Ir 
reco 
in t 
that 
perf 
hum 
com 
hum 
shor 
pub) 
heac 
prou 
pare 
over 
cism 
repo 
on € 
not 
mad 
this | 
in 1 
impt 
State 
Bi 
men 
of o 
that 
hum 
inde 
been 
this 1 
gene 
conti 
prom 
hum: 
this : 

































































Ss of 


man 
and 
ught 
Com- 
ly in 
egate 
» Vio- 
its in 
f for- 
yands 
3 cen- 
nittee 
soviet 
n in- 
Chil- 
this 
itially 
f the 
Soviet 
1 Am- 
e the 
ourse 
case. 
nilean 
right 
) join 
wives 
coun- 
States, 
, The 
ymbia, 
nilarly 
Soviet 
recog- 
ent by 
*, 1933, 
it fifty 
erican 
> leave 
e now 
Soviet 
is who 
to de- 
rithout 
group 
ar vet- 
947, a 
stated 
et citi- 
ibited. 
on was 
of this 
. wives 





and husbands of American citizens 
whom I mentioned. Although re- 
peated representations have been 
made by the United States Govern- 
ment to the Soviet Government for 
permission to enable the Soviet 
wives and husbands of Americans to 
leave the Soviet Union to join their 
spouses abroad, the Soviet Govern- 
ment has been adamant in refusing 
to permit them to leave. 


In conclusion, I wish to give due 
recognition to our own shortcomings 
in the United States. We all know 
that we in this country are far from 
perfect in our own recognition of 
human rights. There are many short- 
comings in the respect we accord to 
human rights, just as there are many 
shortcomings in other countries. We 
publish our shortcomings in the 
headlines of our newspapers and are 
proud of the fact that we are pre- 
pared to face them and to try to 
overcome them. Vigorous self-criti- 
cism is basic to our democracy. The 
report of the President’s Committee 
on Civil Rights is illustrative. It did 
not undertake to list the advances 
made in the field of civil rights in 
this country; it pointed out the ways 
in which we should continue to 
improve conditions in the United 
States. 

But in this zealous effort, com- 
mendable as it is, to see the bad side 
of our record, we sometimes forget 
that there is an increasing respect for 
human rights in this country that is 
indeed heartening. In fact, there has 
been a steady march of progress along 
this road, year by year, generation by 
generation. Naturally we all wish to 
continue along this road, steadily 
promoting a universal respect for 
human rights. It is in contrast to 
this steadily increasing respect being 


accorded to human rights in this 
country and in other democratic 
countries, that the repressive prac- 
tices in the Soviet Union and her 
satellites stand out in shocking and 
tragic form. As discussions in the 
field of human rights continue in 
the United Nations, we observe 
more and more clearly that the 
denial of human rights in the Soviet 
Union is being reflected in the posi- 
tions being taken by the delegates of 
the Soviet Union as they undertake 
to participate in the formulation of 
a Declaration of Human Rights, a 
Covenant on Human Rights, con- 
ventions concerning freedom of in- 
formation, a Genocide Convention. 
The practices of the Soviet Union 
were brought out clearly in the Sixth 
Committee of the General Assembly 
when the delegate of Chile pointed 
to the refusal of the Soviet Union 
to permit Soviet wives to join their 
husbands abroad. The tactics of 
Soviet delegates in trying to obstruct 
and negate efforts toward the pro- 
motion of respect for human rights 
in the Commission on Human 
Rights, in the Economic and Social 
Council, and in the General Assem- 
bly and at other international con- 
ferences merely mirror the restric- 
tions and limitations on human 
rights and freedoms existing within 
the Soviet Union itself. 

I repeat that we ourselves are far 
from perfect in this country, but we 
are at least moving along the road 
to increasing respect for human 
rights and freedoms. As Mrs. Roose- 
velt pointed out in her speech before 
the Sorbonne in September of 1948: 


The Charter of the United Nations 
is a guiding beacon along the way to 
the achievement of human rights and 
fundamental freedoms throughout the 
world. The immediate test is not only 


Action on Human Rights 


the extent to which human rights 
and freedoms have already been 
achieved, but the direction in which 
the world is moving. Is there a faith- 
ful compliance with the objectives of 
the Charter if some countries continue 
to curtail human rights and freedoms 
instead of to promote the universal 
respect for and observance of human 
rights and freedoms for all as called 
for by the Charter? 

As the totalitarian states seek to 
write into international agreements 
in the field of human rights the 
restrictive and repressive tactics prac- 
ticed in their own countries, the 
United States and other members of 
the United Nations with free people 
must continue to stand firm. They 
must make it clear time and time 
again to the totalitarian states that 
countries with free people cannot 
compromise with the principles of 
human rights and fundamental free- 
doms. These free nations must main- 
tain their moral leadership in the 
United Nations, so that there will 
be no misunderstanding on the part 
of the totalitarian states. At the same 
time the United States must join 
with these other free nations in 
showing the World that in _ this 
country as well as in other free 
nations we are indeed moving along 
the road to increasing respect for 
human rights and freedoms and that 
although we have not reached our 
objectives as yet, we are pressing 
ahead in that direction. Perhaps if 
all the free nations of the world 
join together in a concerted drive 
towards increasing respect for hu- 
man rights and freedoms in their 
own countries as well as in other 
countries, the few men who direct 
the fate of totalitarian states in the 
world today may finally realize that 
they too must accord some measure 
of freedom to their people. 
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Philip J. Wickser: 


Nominated for Presidency by State Delegates 


® The State Delegates’ nomination 
of Philip J. Wickser, of Buffalo, New 
York, to be the President of our As- 
sociation will, if confirmed by the 
House of Delegates in St. Louis next 
September, bring into that office an 
experienced business lawyer who for 
more than twenty years has devoted 
his time and talents to exceptional 
service to the organized Bar and to 
our Association in many capacities. 

Born in Buffalo in 1887 and edu- 
cated in its public schools, he was 
graduated from Cornell University 
in 1908 and from the Harvard Law 
School in 1911. His father, John G. 
Wickser, was a stalwart in business 
and politics in western New York 
and served as State Treasurer of New 
York. Philip was admitted to the 
New York Bar in 1912 and continued 
until 1914 his association with the 
firm of Kenefick, Cooke, Mitchell and 
Bass. 

From May I, 1914, to date he has 
been a member of the firm of Palmer, 
Houck and Wickser, which was for a 
time Palmer, Garons, Houck and 
Wickser, engaged in general practice 
and in corporate and insurance law, 
including estates and their adminis- 
tration. He is chairman of the Board 
of the Buffalo Insurance Company 
(fire, tornado, etc.) and a director of 
the Marine Trust Company, the Ma- 
rine Safe Deposit Company and the 
Dunlap Tire and Rubber Corpora- 
tion, all of Buffalo. 

In 1926 he became the President 
of the Erie County Bar Association, 
which includes Buffalo. He had 
joined the American Bar Association 
in 1923. He became interested in the 
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strengthening of Bar organizations 
for more effective work, and in 1928 
was the founder and first President 
of the Federation of Bar Associations 
of Western New York, which was a 
pioneering regional organization of 
the county bar associations in six- 
teen counties. Its plan of federation 
and functioning on a representative 


basis was widely copied in New York 
State and other parts of the country 
and its success gave stimulus to the 
idea of reorganizing the American 
Bar Association on a representative 
basis and creating a House of Dele- 
gates for effective work instead of 
permitting the Association to con- 
tinue as little more than an annual 
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When a Committee on Coordina- 
tion was created in our Association 
in 1929, Wickser became its secretary 


and dynamic force, and he was a 
leader in the drafting of the present 
structure of our Association and in 
the agitation for its adoption, which 
took place in Boston in 1936. His ex- 
perience in the Western New York 
the New York 
State Bar Association enabled him 
to contribute mightily to that result. 

He became a member of the House 
of Delegates upon its creation in 
1936, has continued in that capacity 
to the present time, and has served 
our Association and profession in 
many capacities, including member- 
ship on the Board of Governors, 
Chairmanship of the Civilian De- 
fense Committee, Chairmanship of 
the Resolutions Committee of the 
Assembly, membership on the Com- 
mittee for Peace and Law Through 
United Nations, and Director of the 
American Bar Association Endow- 
ment. Probably no other worker in 
our Association has gained so thor- 
ough and diversified a knowledge of 
its affairs or has worked so long and 
earnestly for the strengthening of its 
organization and effectiveness. He 
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was chairman of our Committee 
which prepared the Civilian Defense 
Manual, which the United States 
Government published in 1943. 

One of his chief interests has been 
legal education. He was Secretary of 
the New York State Board of Law 
Examiners from 1921 to 1947 and the 
President of the Board since 1947. 
He was Secretary and then Chairman 
of the New York State Tempo- 
rary Relief Administration (1931-32), 
which was the first state relief admin- 
istration in the United States. He 
served on Governor Lehman’s Com- 
mission on Unemployment Relief 
(1934-36) and was its Vice Chairman. 
He has written extensively on pro- 
fessional subjects, legal education 
and legal history. 

In Buffalo he has long been among 
its first citizens, and is President of 
the Buffalo Historical Society, Sec- 
retary- Treasurer of the Grosvenor Li- 
brary, a director of the Fine Arts 
Academy and a director of the Chil- 
dren’s Aid Society, of which he was 
President during 1928-42. In 1915 he 
was married to Margaretta M. Fryer, 
of Buffalo; they have three children. 

From the time he began his active 
interest in Bar organization more 
than twenty years ago, he has cham- 
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pioned and exemplified a conviction 
that our Association should strength- 
en its contacts and cooperation with 
the state and local bar associations 
and that together they should be a 
powerful instrumentality for raising 
the standards of the profession, im- 
proving the administration of justice 
and exercising a sound, constructive 
influence on the solution of the pub- 
lic questions which have legal aspects. 
He will come to the presidency with 
exceptional experience and earnest- 
ness of spirit, and his leadership in 
our Association’s presidency will un- 
doubtedly be exerted to give the Bar 
its expert part and an effective voice 
as to the momentous issues which 
will continue to confront our coun- 
try during 1949-50. 

In addition to nominating Mr. 
Wickser for President, the State Dele- 
gates named Joseph D. Stecher, of 
Toledo, Ohio, for Secretary, and 
Harold H. Bredell, of Indianapolis, 
Indiana, for Treasurer. 

Nominated for membership on the 
Board of Governors were William 
W. Evans, of Paterson, New Jersey, 
for the Third Circuit; Robert G. 
Storey, of Dallas, Texas, for the Fifth 
Circuit; and Sidney Teiser, of Port- 
land, Oregon, for the Ninth Circuit. 
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Tue LAW OF THE SOVIET 
STATE. By Andrei Y. Vyshinsky. 
Translated by Hugh W. Rabb. New 
York: The Macmillan Company. 
$15, Pages 749. 

Law as an implementation of a 
given social structure reflecting its 
own political and economic institu- 
tions is a time-honored theme with 
revolutionaries in Russia. Accord- 
ingly, the editor-author of The Law 
of the Soviet State expounds the 
thesis that law in the capitalist 
countries and their legal systems 
have been designed and developed 
primarily to serve the interests of the 
ruling capitalist classes; whereas 
Soviet law is primarily a body of 
rules designed to serve the ruling 
hierarchy in Soviet Russia,—the 
Communist Party. Juridically, Soviet 
law is an implementation of the 
social organization of the U.S.S.R. 

Andrei Yanuaryevich Vyshinsky 
gained notoriety in the U.S.S.R. and 
in the Western Hemisphere during 
the famous “purge” trials in 1936- 
1937 which were designed to defame 
and ultimately “liquidate” many of 
the then leading Russian Communist 
intellectuals and legal scholars, As 
the then Prosecutor of the U.S.S.R. 
and as the most vituperative and 
prolific exponent of Soviet law, 
Vyshinsky is steeped in Russian 
culture and is identified as a brutal 
and brilliant writer on Soviet juris- 
prudence and one of the builders of 
the Soviet milieu, the writings of 
Karl Marx and Vladimir Ilytch 
Lenin notwithstanding. 

The Law of the Soviet State begins 
with a discussion of theoretical 
Marxism. It relates the history of the 
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development of the Soviet legal 
system as distinguished from the 
capitalist concepts and practices of 
law; includes chapters on the social, 
economic and state organization of 
the U.S.S.R.; on the union and 
autonomous republics; on the court 
and the prosecutor's office; on funda- 
mental rights and obligations of 
citizens of the U.S.S.R. It provides a 
guide through the intricacies of 
central and local administration, a 
documented analysis of the laws 
relating to the purported Soviet bill 
of rights,—the Stalin Constitution of 
December, 1936. 

Since it is a militant basic textbook 
for Soviet government officials and 
a guide for Communist Party leaders, 
it has special interest for lawyers and 
political scientists in the. United 
States. Its underlying ideas, presented 
in a vigorous, insidious language 
and uncompromising manner, show 
the Soviet Russian habit of thought. 
They help us to understand the 
persistence and confidence in their 
own rightness not only of Soviet 
diplomats and of Communist cadres, 
but of the rank and file of Russian 
people. 

This book is one of a series of 
Russian works in translation, pub- 
lished by The Macmillan Company 
cooperating with the American 
Council of Learned Societies. The 
purpose of the project is to make 
available to the American public 
representative volumes of contem- 
porary Russian writing in the 
humanities and in the social sciences. 
This book assumes added signifi- 
cance because its general editor is 
Soviet Russia’s chief delegate to the 


United Nations. 

Most essays systematized into this 
English volume were written and 
published prior to World War II. 
In fact, prior to the notorious ill- 
fated Nazi-Soviet Pact of August 23, 
1939. Obviously, Mr. Vyshinsky 
would not have accused Russia’s 
subsequent allies of collaborating 
with the Axis Powers to defeat com- 
munism everywhere. “The German- 
Japanese-Italian compacts of 1936 
and 1937 establish the direct collab- 
oration by the police and secret 
police of those countries to prosecute 
the struggle against communism” 
(page 634). 

Mr. Vyshinsky argues cogently 
that Soviet law cannot, in the nature 
of the case, remain static. It must 
needs continue to be dynamic in 
philosophy and in methodology, 
commensurate with the shifting 
position of the U.S.S.R. in world 
affairs. 

Soviet public law cannot, therefore, 
limit its study merely to the formal 
side of the object under investigation. 
It seeks to know phenomena from the 
point of view of their inward content 
as well as of their outward form. The 
object of the science of Soviet socialist 
law is the material substratum of state 
relationships as well as juridical form 
—not only the juridical nature of the 
state, but also its social-economic 
nature as the foundation and deter- 
minant of the juridical properties and 
peculiarities of institutes of public 
law (page 85). 

The volume is replete with vitu- 
perative clichés ill-becoming to the 
stature of the author’s present posi- 
tion; namely, Deputy Foreign Min- 
ister of the Soviet Union. Concur- 
rently, some essays are eloquently 
written and in a style befitting a 
highly cultured jurist in the Western 
Hemisphere. To illustrate: 

The practice in international rela- 
tions of granting persecuted foreigners 
the right of asylum rests on an inter- 
national custom, of over a thousand 
years’ standing, for a state in whose 
territory a persecuted foreign citizen 
has found shelter to refuse the request 
of the authorities of the persecuting 
state that the fugitive be handed over. 

Not a single one of the basic cap- 
italist states establishes the right of 
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asylum in its constitution; the right 
is determined by them through in- 
ternal legislation and _ international 
compacts concerning the extradition 
of criminals. Persons persecuted for 
political reasons usually enjoy the 
right of asylum, a principle apparently 
won by the bourgeois-democratic rev- 
olution against feudalism and formu- 
lated for the first time in the French 

Constitution of 1793 (Article 119): 

“The French people gives asylum to 

foreigners expelled from their own 

country in consequence of their 
struggle for freedom.” Subsequently 
it was introduced into legislation (as 
in the Belgian law of 1883 and the 

Swiss law of 1892), into international 

compacts (for the first time into that 

between France and Sweden in 1831), 

and into acts of international law 

(the resolution of the Institute of 

International Law of 1882, the 

Havana Code of Private International 

Law of 1928), and so on” (pages 633- 

634). 

In our previous discussion of “The 
Evolution of and Crisis in Soviet 
Jurisprudence” (31 A.B.A.J. 553), 
attention has been called to the 
inherent contradictions in Soviet 
theory of law during the decade 
preceding World War II. Oddly 
enough, the volume under review 
covers the same period. By their own 
proclaimed admission, Soviet Russia 
is ruled by a totalitarian dictatorship 
—government by decrees—hence there 
is no urgent need of a theory of law 
nor of a legal system to administer 
justice. But as the Stalin regime 
entrenched itself in power and began 
to industrialize and militarize the 
Soviet Union at an unheard of 
accelerated pace, the ruling political 
hierarchy of Russia—the Communist 
Party—has made clear in no uncer- 
tain terms that the Soviet State in its 
present structure has entered the 
stage of stabilization. Consequently, 
a radical reorientation of the basic 
tenets of a socialist theory of law 
had, of necessity, to be undertaken 
and is still in the process of change, 
growth and development. 

Soviet spokesmen have made it 
equally clear that political issues are 
the determining factors in contem- 
porary world affairs as well as in 
internal problems. Lenin is generally 
credited with the statement to. the 


effect that “There is no more 


erroneous nor harmful idea than the 
separation of foreign and internal 
policy”. Hence military exigencies, 
economic factors and political ex- 
pediencies have of necessity been the 
basic cores in the shaping of the 
Soviet concept of national, civil and 
international law. To illustrate: 

Soviet legal writers contend that 
international law, as practiced by 
capitalist states in their relations 
among themselves, is directed toward 
a consolidation of the ruling position 
of capitalism and is a reflection of 
class conflicts within each country 
to put their rule over the proletariat 
and over colonial countries; whereas 
the Soviet Union, from the very 
beginning of its existence, has de- 
veloped its own forms and brought 
about changes in substance of both 
internal law and international law 
commensurate with the projected 
political factors as visualized by the 
present Soviet policy-makers. Ob- 
viously, they were and are unfettered 
in choice of forms and change in 
substance of their internal law and 
in their exposition of international 
law. 

Marxism-Leninism gives a clear 
definition (the only scientific defi- 
nition) of the essence of law. It 
teaches that legal relationships (and, 
consequently, law itself) are rooted in 
the material conditions of life, and 
that law is merely the will of the 
dominant class, elevated into a 
statute. It starts from the proposition 
that political, legal, philosophical, 
religious, and literary development is 
defined by—and is a superstructure 
over—economics. Law of the 
superstructures above the totality of 
production relationships forming so- 
ciety’s economic structure (page 13). 


is one 


Equally significant is the Soviet 
concept of morality as interpreted in 
this treatise. 


Communist morality, of which 
Lenin spoke in 1920, penetrates into 
ever broadening strata of our society. 
The actions, the entire conduct of 
the honorable Soviet citizen to social 
and personal life is dictated by the 
interests of our socialist revolution, 
the interests of the people, and by the 
task of the triumphant consummation 
of communism. For this reason impla- 
cable hatred for enemies of the 
revolution, struggling against foes of 
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the people, against Trotsky-Bukharin 

spies and diversionists who acted for 

the bourgeoisie in striving to over- 
throw the existing socialist social 
order in the USSR and to re-establish 

capitalism, is one of the most im- 

portant principles of communist 

morality (page 645). 

The translation of this book from 
the Russian by Professor Hugh W. 
Rabb is excellent. Would that Pro- 
fessor John N. Hazard had written 
a more comprehensive introduction, 
although its brevity does not detract 
anything from its cogency. 

CHARLES PRINCE 
Washington, D. C. 


Ma. JUSTICE BLACK — THE 
MAN AND HIS OPINIONS. By 
John P. Frank. New York: Alfred A. 
Knopf. 1948. $4.00. Pages 380. 

Hugo Lafayette Black, born in 
Clay County, Alabama, in 1886, has 
had a stormy career. He has been a 
center of acrimonious controversy in 
local, state and national politics be- 
fore his appointment to the Supreme 
Court and even after occupying the 
exalted position on the highest court 
in the land. Further controversy has 
been stirred up by the publication 
of this biographical sketch by Profes- 
sor John P. Frank, of the Indiana 
University School of Law, a former 
clerk for Justice Black, with a fore- 
word of admiration by the late 
Charles Beard. 

Professor Mark DeWolf Howe of 
the Harvard Law School reviewed 
the book in the New York Herald 
Tribune Weekly Book Review, con- 
cluding that, while the book is 
interesting, its obviously idolatrous 
character disqualifies it from “con- 
sideration as a work of serious criti- 
cism”. Immediately to battle jumped 
Black’s close friend, Thurman Ar- 
nold, who severely criticized Profes- 
sor Howe in a letter to the Review 
and addressed a few caustic remarks 
to his heretofore beloved Alma Ma- 
ter in Lege. To Arnold the criticism 
of Black showed that Howe and the 
Harvardians were “caught in abstract 
phobias”. 


Despite Mr. Arnold’s wrathful de- 
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fense of the Justice, it is clear that 
this volume suffers greatly from the 
adulation of the author. The collec- 
tion of opinions—thirty-four in all— 
appears to have been chosen for the 
express purpose of demonstrating 
that the Justice in controversial 
fields, such as state and federal power, 
rights of labor, freedom of speech, 
press and religion, is a “true and en- 
lightened liberal”, and that the op- 
position members of the Court are 
not. The book, therefore, can be of 
little critical value since it does not 
even purport to discuss the much 
more basic problem as to whether or 
not Mr. Justice Black and some of 
his associates conceive their function 
to be that of a kind of super-court 
and super-legislature obligated to re- 
verse decisional and statutory law 
when it collides with their personal 
views of what the “liberal’’ doctrines 
demand. This liberalism has come to 
be a sort of vague, unformulated gen- 
eral theory which embraces certain 
“musts”, and upon analysis is found 
to be just as harsh and illiberal as the 
conservatism of the Court of the 
“nine old men” which goaded the 
late President Roosevelt into his 
drive for “judicial reform”. It is 
hard to escape the feeling that the 
intellectual discord among the mem- 
bers of the Court, most of whom 
were appointed by the late President 
Roosevelt, is in large part due to the 
fact that there has been a recourse by 
a number of Justices to pragmatism 
as the guiding philosophy of law. 
This would explain to the average 
practitioner, but would not reconcile 
him to, the gradual disappearance of 
that quality of predictability without 
which law itself approaches the arbi- 
trary and, therefore, loses its essence. 

Of the total 357 pages, more than 
half are devoted to the opinions of 
the Justice. Of the 139 other pages, 
108 are devoted to a flattering but 
brief story of Black’s Horatio Alger- 
like rise from obscurity to a position 
of great eminence, There are many in- 
teresting details revealed here, proba- 
bly for the first time, which explain 
how his early training and industry 
laid the foundation for his later re- 
markable capabilities as an investiga- 
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tor and as a champion of causes in 
the United States Senate. 

The author has done the best he 
could with his hero’s affiliation with 
the Ku Klux Klan. Even with a pen 
touched with sympathy and under- 
standing, the picture is a very dreary 
one. As the author points out, before 
Black joined the Birmingham chapter 
of the Ku Klux Klan in September of 
1923 “he had deliberated for almost 
a year as to whether or not he should 
become a member”. He was 37 years 
old at the time, and 39 when he gave 
a “friendly resignation” to the Klan 
after becoming a candidate for the 
United States Senate because “it was 
considered by many Klansmen un- 
desirable and improper for a mem- 
ber to be a candidate for office’. He 
was 40 and a member of the Senate 
of the United States when he received 
an honorary Klan membership for 
life. As Arthur Krock pointed out, 
Black permitted himself to be con- 
firmed by the Senate on the represen- 
tation that he had never been a 
member of the Ku Klux Klan (New 
York Times, June 11, 1946). 

Making every allowance for social 
tensions of the time and place, for 
the expectable deviations from recti- 
tude which abound unhappily in the 
American political scene, this phase 
of Justice Black’s career constitutes 
a dismal commentary on American 
public life. 

Here for the first time we are told 
how Black’s appointment came 
about. Strangely enough, we find con- 
firmation of what many informed cit- 
izens suspected, viz., that President 
Roosevelt picked Senator Hugo 
Black in retaliation against the Sen- 
ate majority which defeated his so- 
called “court-packing bill”. Writing 
about the effect of the announcement 
in the Senate of the Presidential mes- 
sage appointing Black, the author 
states: 

The resultant silence was stupen- 
dous. The conservative Democrats and 
Republicans could not have been 
more horrified to learn that Satan him- 
self had been appointed to the high 
Court. As Minton, LaFollette, and 
Schwellenbach rushed to congratulate 


Black, the stunned victors of the Court 
fight slowly realized that F. D. R. was 


having his revenge. 

No record shows exactly why the 
President appointed Black. That he 
considered Black an able and ardent 
New Dealer is clear. How much he was 
influenced by two related considera- 
tions is not known: that the Senate 
could not possibly fail to confirm one 
of its own members, and that the ap- 
pointment of one of the stoutest 
Roosevelt followers in the Senate was 
bound to leave the majority, which 
had just defeated Roosevelt, in a state 
of frustrated fury. 


It would be an interesting footnote 
to history to find out if there ever 
had been an analogous situation 
when a member of the Senate was 
elevated to the Supreme Court and 
his fellow Senators were horrified. 
The unintended but obvious cor- 
rollary to the author’s words is that 
a substantial number of his col- 
leagues best fitted to judge his char- 
acter, ability and judicial qualities, 
or the lack of them, regarded Black's 
appointment to the Court as unde- 
sirable. It also contributes another 
piece of evidence to the growing rec- 
ord that the late President Roosevelt 
was never very successful in minimiz- 
ing in his executive acts his strong 
personal emotions of liking or dis- 
liking. 

In some detail the weird contro- 
versy between Justice Black and his 
colleague, Justice Jackson, involved 
in the Jewell Ridge case in 1946, is 
set forth. The author stoutly defends 
Black’s conduct, pointing out that 
many outstanding Justices, including 
Holmes and Brandeis, had sat in 
cases where a former partner ap- 
peared as counsel. However, the au- 
thor neglected to mention in this 
spirited defense (though he men- 
tioned it elsewhere) that Black as a 
practicing lawyer had represented the 
United Mine Workers, the plaintiff 
in the case in controversy, or to point 
out that Crampton Harris, his part- 
ner of twenty years ago, had been 
named counsel to the Black Commit- 
tee in 1936 in connection with an 
attack upon the Committee's right to 
inspect private telegrams. In view of 
the importance of the issue and of 
the close division on the Court, 
Black’s past relationship with the 
United Mine Workers and with Har- 
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ris has added significance. Black’s 
decision to sit in spite of these facts 
seems to be out of conformity with 
the Court’s traditional high standard 
of ethics. 

Professor Frank claims, without 
proof, that throughout the legal pro- 
fession there circulated three ex- 
planations for Jackson’s extraordi- 
nary letter to the Judiciary Commit- 
tees of Congress accusing Black of 
misconduct: 


... first, that Jackson was a virtuous 
man, revealing an evil situation; sec- 
ond, that Jackson sought to wreak 
personal vengeance on the man he 
thought responsible for barring his 
path to the Chief-Justiceship; and 
third, that the enormous strain of the 
Nuremberg trial, a serious failure both 
in publicity and in results from a 
prosecutor’s standpoint, caused an ir- 
responsible act for which there is no 
rational explanation. 

The’ determination of Black, after 
the Jackson letter, not to issue a pub- 
lic statement shows that by that time 
he was aware of the need to maintain 
a dignified position and that he 
sensed the importance of decorum 
to the prestige of the judicial order. 

The whole affair was unfortunate. 
That such a phenomenon or any- 
thing like it shall never happen again 
is the prayerful wish of lawyers and 
jurists and all other citizens inter- 
ested in the restoration of full public 
confidence in our highest Court. 

This work, sketchy as it is, should 
be of much use to students of history. 
It serves to reveal Mr. Justice Black 
as a hardworking member of the 
Court, whose devotion to his post is 
reflected in the tremendous intensity 
and the long hours of his labor. How- 
ever, this biography falls far short 
of establishing that Hugo Black is 
authentically a great man. 

Joun J. Burns 
Boston, Massachusetts 


Conservation OF OIL & 
GAS, A LEGAL HISTORY, 1948. 
Edited by Blakely M. Murphy. Sec- 
tion of Mineral Law: American Bar 
Association. 1949. $5.00. Pages xvii, 
754. 


This volume must be compared 


with the 1938 symposium, both by 
the Section of Mineral Law, Ameri- 
can Bar Association. The 1938 job 
consisted of bareboned reports on 
nine producing states with a covering 
essay by Professor Summers. The 
present study is in Jour parts. Part 
I is an engineering description of the 
physical nature of a pool. Part II 
includes essays on thirty-five states, 
nine of which do not yet produce oil 
and another five which produce only 
nominal amounts. Part III is an 
excellent history of the origin and 
operation of the Interstate Compact 
to Conserve Oil and Gas and of the 
functioning of its Commission. Part 
IV reviews attempts at conservation 
by the Federal Government. It in- 
cludes essays on actions taken in its 
capacity of landowner, in exercise 
of its power over interstate and over 
foreign commerce, in exercise of war 
power, in the use of its powers to 
supplement those of the states, and 
an essay on the contribution of the 
federal judiciary to conservation. 

The heart of the book for most of 
us is Part II. Consideration of the 
individual state histories occasions 
hope as well as despair and suggests 
generalizations. The older producing 
states, with average well production 
far down the decline curve, no flush 
production and little hope for it, 
are apathetic with regard to mod- 
ern conservation. Pennsylvania, New 
York, West Virginia, Ohio and Ken- 
tucky have done little or nothing 
in regard to it. Indiana, with its 
1947 law, is the exception. 

Among states with little or very 
recent production or with only 
hopes, Alabama, Georgia and Florida 
have excellent laws, North Carolina 
likewise has a good law which the 
governor shall “proclaim and declare 
to be in full force and effect” when 
commercial oil and gas is discovered. 

Important producing states with 
little or no conservation law are 


California, Illinois, Wyoming, Mon- 
tana, Colorado and Mississippi. This 
is regrettable but it must be admitted 
that California and Mississippi have 
solved their problems fairly well by 
voluntary agreements. The other 
three states have not yet had pressing 
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problems of over-production. It is 
in the great producing states of 
Texas, Oklahoma, Kansas, Arkansas, 
Louisiana and New Mexico where 
proration first became necessary, and 
in which conservation legislation, its 
judicial establishment and the de- 
velopment of administrative proce- 
dures have progressed furthest. While 
the entire regulatory mechanism as 
established in these states is subject 
to considerable improvement in one 
or more of its branches, on the whole 
it functions reasonably well. 

The book is essentially factual. Its 
study would provide an excellent 
basis for speculation on the tendency 
of conservation law and practice. We 
are still living under a modified rule 
of capture. Its worst effect in its 
old form, the insane competition for 
production from a common source, 
has been blunted by regulation. 
Where are we going? What is the 
target? I suspect that it is compulsory 
unitization, already provided in de- 
gree by Oklahoma and Louisiana. 
Each pool is a mechanical unit and 
the best interests of the state and 
nation will not have been fully served 
until each pool is produced as a unit. 

E. DeGOLyErR 


Dallas, Texas 


Tue LAW OF BANKRUPTCY. 
By Charles Elihu Nadler. Introduc- 
tion by Carl D. Friebolin. Chicago: 
Callaghan & Company. 1948. $20. 
Pages 1043. 


Charles Elihu Nadler, a one-time 
able craftsman of the law, and now 
professor of law at Walter F. George 
School of Law of Mercer University 
at Macon, Georgia, has a lucid style, 
and an effective and comprehensive 
way of presenting the law of bank- 
ruptcy in a single volume. After 
several years of active and successful 
practice in the bankruptcy field in 
the Northern Ohio District he re- 
tired to a southern plantation to be- 
come a professor of law. 

The introduction to the book is 
by Judge Friebolin, my senior col- 
league, before whom and the under- 
signed, this lawyer, professor and au- 
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thor was in the general practice for 
many years. The introduction quotes 
from the writer’s preface, saying that 
this is a manual and procedure and 
is a “practical guide for the average 
practitioner” written in everyday 
practical language without the nice- 
ties of professional precision. 


The golden anniversary of the en- 
actment of the Bankruptcy Act was 
only last year. Within a period of 
over fifty years the federal courts 
have charted the sea of bankruptcy 
and over its wide expanse have set 
many buoys and beacons. To the 
young lawyer and many general prac- 
titioners, these aids to navigation are 
unknown. This compendium of the 
law in a single volume should serve 
very well the student who is starting 
on his way to examine a particular 
question or to become a specialist in 
the bankruptcy practice. 


After forty years of service, the 
Bankruptcy Act had a complete over- 
hauling in the enactment of the 
Chandler Act of 1938. The law as 
then passed was the product of stud- 
ies and long deliberations of experts 
in that field and was a composite of 
the best thought in perfecting the 
bankruptcy law. While many amend- 
ments to the Act are offered in every 
session of Congress, the most im- 
portant recent change was not in the 
law applicable to the bankruptcy 
practice but was in the administra- 
tive provisions, effective July 1, 1947, 
which included the reduction of the 
number of referees and the change 
from a fee to a salary system. 

Early in the book the author 
points out the advantages of bank- 
ruptcy for the debtor: discharge from 
his debts, relief therefrom, reha- 
bilitation, fair play to creditors, and 
without a stigma of disgrace to the 
honest debtor. On this last, the 
author says (page 5): 

Bankruptcy law, as expressed by the 

Act and interpreted by the courts, is 

founded in the sound public policy of 

aiding the financially unfortunate. 

Like the divorce law, bankruptcy law 

may be considered as a necessary evil 

of our society. As long as there are 
manufacturers who will oversell and 
people who will overbuy, coupled with 
economic fluctuations beyond the con- 
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trol of the individual, there will be 
top-heavy financial involvements. 


The author tells of a question- 
naire to the 378 referees which was 
probably a correct number at the 
time the questionnaire was circu- 
lated. That there now may be no 
misunderstanding, there are at this 
time only 160 referees, serving the 
whole country, forty-eight full time 
and the remainder part time. The 
change in number came with the 
amendment to the Bankruptcy Act 
which became effective last year, 
placing all referees on a salary basis 
and fixing a longer term of office, six 
years. 

The volume should be a useful 
tool for the busy lawyer, for the au- 
thor sets out at length many forms 
of pleadings and orders taken from 
his large practice in bankruptcy in 
the district courts and before the ref- 
erees of Ohio and Georgia. The vol- 
ume has an appendix giving the 
Bankruptcy Act in full with amend- 
ments to date. There is the usual 
index of subjects, and like the com- 
prehensive works on the subject, it is 
without an index of the many cases 
cited in the text. 

Professor Nadler’s approach to the 
subject and the arrangement and 
order of topics is excellent. This vol- 
ume is a contribution to the bank- 
ruptcy law and should be valuable 
to the general practitioner who may 
not care to pursue his question 
through the elaborate treatises on 
bankruptcy of many volumes and 
the digests of bankruptcy law. 


WiLuiaM B. Woops 
Cleveland, Ohio 


Lincoun RUNS FOR CON.- 
GRESS. By Donald W. Riddle. New 
Brunswick: Rutgers University Press. 
1948. $3.00. Pages ix, 217. 


Lincoun UNDER ENEMY 
FIRE. By John H. Cramer. Baton 
Rouge: Louisiana State University 
Press. 1948. $2.50. Pages ix, 138. 


Donald W. Riddle and John H. 








Cramer have added two books to the 
present mass of Lincolniana. Mr. 
Riddle has produced a thorough ac- 
count of Lincoln’s three-year cam- 
paign for nomination and election 
to Congress. However, he offers his 
study “as an episode of western his- 
tory rather than as a chapter in 
Lincoln biography”. The rapid set- 
tlement of Illinois in the first half 
of the nineteenth century and the in- 
fluence which that settlement exerted 
on Illinois political attitudes and 
Lincoln’s career are his primary con- 
cerns. His book in its broadest sense 
is “a documentation of the Frederick 
Jackson Turner hypothesis of the 
significance of the frontier”. But in 
another sense it is the success story 
of a masterful politician. 


Mr. Cramer has written a no less 
thorough study of the only two oc- 
casions on which an American Presi- 
dent was under enemy fire while in 
office. On July 11 and 12, 1864, 
Lincoln observed enemy action from 
Fort Stevens on the outskirts of 
Washington. While he stood upon 
a parapet, a Union surgeon was shot 
at his side and the President him- 
self was ordered down to safety. 
Various accounts of the incident 
have been written. General Horatio 
Wright, the commander of the Fort, 
later confessed that he ordered his 
superior down from the parapet. By 
other accounts a private named Be- 
dient and an old colored woman 
known as “Aunt Betsy’ Thomas 
called to the President to get down. 
Another popular version accredits 
Justice Oliver Wendell Holmes, Jr., 
then a captain in the Union Army, 
with the order. According to that 
story, Holmes, in ‘the heat of battle, 
shouted to the President, “Get down 
you fool!” 


Mr. Cramer has examined and 
evaluated these various accounts in 
an attempt to picture the incident 
accurately and determine who it was 
that ordered the President down. His 
book, however, is at most a pleasant 
side trip into a little known byway 
of the Civil War and the life of its 
greatest figure. 
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THE DEVELOPMENT OF INTERNATIONAL LAW 


Louis B. Sohn - Editor-in-Charge 














Statement by the Chairman of the Association's Committee 


® When many lawyers throughout the United States are beginning their consideration 
of what ways and means can be devised and suggested for integrating and reconcil- 
ing the draftmanship of United Nations Conventions and their implementation, such 
as the proposed Covenant on Human Rights, Louis B. Sohn comes forward with some 
ideas and analogies which he takes from the new Constitution of the International 
Labor Organization, which was acceptable to and approved by the 80th Congress 
last year. Many lawyers reject and disapprove such conventions outright, but those 
who are working with this “middle ground” objective are concerned that their coun- 
try shall not put aside or lose its moral leadership for individual rights and fundamental 
freedoms in the world. At the same time they are aware of the unique provision 
of the United States Constitution, and they seek to find ways of ensuring that the 
constitutional and legal system of the United States shall not be impaired by such 
conventions, that the United States shall be placed on a par with other ratifying 
nations as to the taking effect of such treaties, and that these multipartite treaties 
shall not be made the means or have the effect of increasing and centralizing federal 
powers at the expense of our states and localities. 

Mr. Sohn derives from the ILO and offers some interesting ideas which are worthy 
of exploration; such as \ 

1. That the Implementation Convention should be decided on and drawn first, and 
that those nations which will not join with the free nations in observing such a Con- 
vention should be excluded from the drafting of the substantive provisions of the 
Covenant itself. Why should the Covenant be drawn by those who will not agree to 
it or live up to it? 

2. That instead of submitting a Convention or Covenant of Rights in a “package” 
form with all sorts of unrelated things included and each nation thereby required to 
ratify or reject as a whole, separate action upon each “right” be provided for, with 
a view to obtaining ratification of as many as possible. 

3. That the only obligation of a federal nation which ratifies a Convention or a 
part of one should be to submit the subject-matter to its appropriate legislative 
authorities, federal or state, and that if appropriate legislation is not thereupon 
enacted the only obligation of the nation is to report the facts as to such inaction and 
as to its own existing law on the subject. 

There are other thought-provoking angles in Mr. Sohn’s analogies from the 
complexities of the ILO. Evidently more skill and legal imagination have been brought 
to bear on the ILO Constitution than thus far as to ways and means of implementing 
acceptably the proposed Covenant. His timely article emphasizes strongly the great 
need that the State Department and the United Nations, as well as the lawyers of 
the United States and Canada, have and use at least all of the year 1949 for the study 
and exploration of this great subject and the formulation of implementation measures 


which would not strike at fundamentals of our constitutional system. 


WILLIAM L. RANSOM 


Committee for Peace and Law Through United Nations 





Ideas from the Constitution 


of the International Labor 
Organization as to the 


Implementation of a Covenant 


® When the new Constitution of the 
International Labor Organization 
was approved by the United States in 
1948 (Public Law 843, 80th Con- 
gress), an important change occurred 
in the obligations of this country to- 
ward that organization. Under the 
former Constitution of the ILO, the 
provisions for implementation of 
Conventions adopted by the Organi- 
tion were relatively weak, in particu- 
lar with respect to federal states. The 
new Constitution enlarges the gen- 
eral responsibilities of the members 
of the Organization and also pre- 
scribes in detail the procedures to be 
followed on the national and state 
level by federal states. As these pro- 
visions have lately received approval 
from the Congress of the United 
States, and did not at the time arouse 
any significant legal or political ob- 
jections, they may provide a useful 
study as to the kind of measures 
which might be accepted by the 
United States for implementing its 
international obligations in other 
fields, including the proposed Cove- 
nant on Human Rights. 


To illustrate: There have been and 
are difficulties because the drafting 
of the Covenant and the deciding on 
measures to implement it are partici- 
pated in by states which are opposed 
to the very idea of safeguarding 
individual rights by a Covenant and 
are not likely themselves to accept 
the enforcement measures which they 
help draft. Perhaps a new approach 
to the subject can be gained from the 
ILO Constitution. Although the ILO 
is a specialized agency of the United 
Nations and its annual reports may 
be scrutinized by organs of the 
United Nations, the preparation of 
conventions and their implementa- 
remains in the hands of a 
separate organization, in which only 


tion 
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those states participate which are 
willing to contribute constructively 
to its work. Perhaps the drafting of 
the Covenant or successive Covenants 
relating to different rights and free- 
doms could be entrusted to a special 
United Nations’ agency accessible 
only to those who are willing to 
accept and abide by the substantive 
provisions and implementation de- 
cided on. 


This would imply that a Conven- 
tion on the implementation of a 
Covenant would be drafted first and 
that only the nations which become 
parties to that Convention will take 
part in the subsequent drafting of 
the substantive provisions of the 
Covenant or Covenants. A lot of 
progress would be made if imple- 
mentation measures were decided on 
first, and if only those who would 
be bound by them could take part 
on matters of substance. The ma- 
chinery for this need not be elaborate 
and expensive and it could consist of 
special committees of already existing 
bodies. For instance, the General 
Assembly of the United Nations 
could establish at each of its sessions 
a special committee on the Covenant 
on Human Rights, composed of dele- 
gates of states that have ratified the 
basic Convention. That committee 
could appoint a small drafting and 
executive committee composed of 
those members of the present Com- 
mission on Human Rights who are 
parties to the basic Convention. The 
Secretariat of the United Nations 
has already a special Division on 
Human Rights which could furnish 
necessary assistance to the new com- 
mittees. These organs could exercise, 
with respect to human rights, the 
functions now possessed under the 
ILO Constitution by the General 
Conference, the Governing Body and 
the International Labor Office. The 
ILO limits the preparation of con- 
ventions and their implementation 
to states which will adhere to the 
result. If the present order of the 
preparation of the Covenant and 
then its implementation is reversed, 
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Russia and other states which are so 
hostile to the idea that they are not 
likely to ratify the Implementation 
Convention will be kept out of the 
drafting of the Covenant itself. 

The provisions of the new ILO 
Constitution may be intricate, but 
they may contain ideas which could 
be adapted to a Covenant. There is 
no obligation on the part of a parti- 
cipating state to ratify a convention 
adopted by the ILO Conference; 
there is only an obligation to present 
it to the competent legislative bodies, 
federal or state, for such action as 
they deem appropriate. The pro- 
vision as to respective powers of fed- 
eral and state governments is very 
interesting (Article 19, Section 7; 
given below). If the appropriate 
legislators, federal, state or local, 
refuse to ratify a convention, only a 
report to that effect is required, and 
no further obligations are entailed. 


If the ILO ideas were carried over 
into the field of implementing a 
Covenant, the principal obligation 
under the implementation conven- 
tion would be to submit each pro- 
vision of the Covenant as approved 
by the competent committee of the 
United Nations to the national (or, 
in federal states, the local) author- 
ities for the enactment of legislation 
or other necessary action. If a sub- 
mitted provision of the Covenant 
were not ratified by a state, it would 
submit an explanation to the United 
Nations, together with a statement 
on the provisions of its national law 
on matters dealt with in the Cov- 
enant. If a state ratifies the Covenant, 
it will be obliged to submit an 
annual report on its compliance or 
fulfillment. Only states which be- 
came parties to both the basic Con- 
vention and to the Covenant pro- 
vision in question would be entitled 
to complain that another party to 
the Covenant does not observe the 
provisions which it has ratified. A 
commission of inquiry may be ap- 
pointed in such a case or the matter 
may be referred to the International 
Court of Justice by either party to 


the dispute. With respect to all these 
questions, the provisions of Articles 
19 to 34 of the ILO Constitution 
could be followed rather closely. 


It will be noted that in order to 
facilitate the widest possible accept- 
ance of each covenanted right, it may 
prove useful to follow the practice 
of the ILO in separating each right 
from others and allowing member 
states to accept or reject each right 
individually. After the preparatory 
period, only members who have 
already accepted a specified number 
(a minimum of one or two at first) of 
the rights contained in the Covenant 
would be allowed active participation 
in drafting further provisions. This 
minimum requirement for participa- 
tion could be later increased by a 
two-thirds vote of the special com- 
mittee. 

If any persons entertain apprehen 
sion that the adoption of a Covenant 
might in some way diminish the pro 
tection of human rights under the 
Constitution and the laws of the 
United States, they may note that the 
ILO Constitution provides a remedy 
in Section 8 of Article 19, which 
stipulates that in no case shall the 
ratification of any convention by a 
member be deemed to affect any law 
or custom which ensures more favor- 
able conditions (or, as toa Covenant, 
more extensive protection of human 
rights) than those provided for in 
the Convention. If, for instance, the 
United States accepts a provision in 
the Covenant on arbitrary arrest o1 
detention, a person arrested would 
be entitled to invoke protection 
under both the United States law 
and the new Covenant, and the 
Court would have to grant protec- 
tion to him if the case fell under 
either of these protective provisions. 
The amount of protection afforded 
an individual may thus be increased 
in some cases, but in no event would 
it be decreased. 


Some excerpts from the new ILO 


Constitution follow, to the extent 
that space permits: 
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Excerpt from the ILO Constitution of 1946 


as Approved by the 80th Congress 


ARTICLE 19 


1. When the Conference has decided 
on the adoption of proposals with regard 
to an item in the agenda, it will rest with 


the 


Conference to 


determine whether 


these proposals should take the form: 


(a) of an international Convention, or 


b) of a Recommendation to meet cir- 
cumstances where the subject, or aspect 


of it, dealt with is not considered suit- 


able or appropriate at that time for a 
Convention . . 


5. 


(a 


(b) 


(da) 


(ée 


) 


~ 


In the case of a Convention— 

The Convention will be communi- 
cated to all Members for ratifica- 
tion; 

each of the Members undertakes 
that it will, within the period of 
one year at most from the closing 
of the session of the Conference, 
or if it is impossible owing to ex- 
ceptional circumstances to do so 
within the period of one year, 
then at the earliest practicable 
moment and in no case later than 
eighteen months from the closing 
of the session of the Conference, 
bring the Convention before the 
authority qr authorities within 
whose competence the matter lies, 
for the enactment of legislation 
or other action; 

Members shall inform the Direc- 
tor-General of the International 
Office of the measures 
taken in accordance with this Ar- 
ticle to bring the Convention be- 
fore the said competent authority 
or authorities, with particulars of 
the authority or authorities re- 
garded as competent, and of the 
action taken by them; 

if the Member obtains the consent 
of the authority or authorities 
within whose competence the mat- 
ter lies, it will communicate the 
formal ratification of the Conven- 
tion to the Director-General and 
will take such action as may be 
necessary to make effective the 
provisions of such Convention; 
if the Member does not obtain the 
consent of the authority or au- 
thorities within whose competence 
the matter lies, no further obliga- 
tion shall rest upon the Member 
except that it shall report to the 
Director-General of the Interna- 
tional Labour Office, at appropri- 
ate intervals as requested by the 
Governing Body, the position of 
its law and practice in regard to 
the matters dealt with in the Con- 
vention, showing the extent to 


Labour 


which effect has been given, or is 
proposed to be given, to any of 
the provisions of the Convention 
by legislation, administrative ac- 
tion, collective agreement or other- 
wise and stating the difficulties 
which prevent or delay the ratifi- 
cation of such Convention... 


7. In the case of a federal State, the 
following provisions shall apply: 


(a) 


(b) 


In respect of Conventions and 
Recommendations which the fed- 
eral Government regards as ap- 
propriate under its constitutional 
system for federal action, the ob- 
ligations of the federal State shall 
be the same as those of Members 
which are not federal States; 
in respect of Conventions and 
Recommendations which the fed- 
eral Government regards as appro- 
priate under the constitutional 
system, in whole or in part, for 
action by the constituent States, 
provinces, or cantons rather than 
for federal action, the federal Gov- 
ernment shall— 

(i) make, in accordance with its 
Constitution and the Consti- 
tutions of the States, prov- 
inces, or cantons concerned, 
effective arrangements for the 
reference of such Conven- 
tions and Recommendations 
not later than eighteen 
months from the closing of 
the session of the Conference 
to the appropriate federal, 
State, provincial or cantonal 
authorities for enactment of 
legislation or other action; 

(ii) arrange, subject to the con- 
currence of the State, provin- 
cial or cantonal Governments 
concerned, for periodical con- 
sultations between the fed- 
eral and the State, provincial 
or cantonal authorities with a 
view to promoting within the 
federal State co-ordinated ac- 
tion to give effect to the pro- 
visions of such Conventions 
and Recommendations; 

(iii) inform the Director-General 
of the International Labour 
Office of the measures taken 
in accordance with this Ar- 
ticle to bring such Conven- 
tions and Recommendations 
before the appropriate fed- 
eral, State, provincial or can- 
tonal authorities with par- 
ticulars of the authorities 


regarded as appropriate and 


of the action taken by them; 

(iv) in respect of each such Con- 
vention which it has not rati- 
fied, report to the Director- 
General of the International 
Labour Office, at appropriate 
intervals as requested by the 
Governing Body, the position 
of the law and practice of 
the federation and its con- 
stituent States, provinces or 
cantons in regard to the Con- 
vention, showing the extent 
to which effect has’ been 
given, or is proposed to be 
given, to any of the provi- 
sions of the Convention by 
legislation, administrative ac- 
tion, collective agreement, or 
otherwise; 

(v) in respect of each such Rec- 
ommendation, report to the 
Director-General of the Inter- 
national Labour Office, at 
appropriate intervals as re- 
quested by the Governing 
Body, the position of the law 
and practice of the federation 
and its constituent States, 
provinces or cantons in re- 
gard to the Recommendation, 
showing the extent to which 
effect has been given, or is 
proposed to be given, to the 
provisions of the Recommen- 
dation and such modifica- 
tions of these provisions as 
have been found or may be 
found necessary in adopting 
or applying them. 


8. In no case shall the adoption of 
any Convention or Recommendation by 
the Conference, or the ratification of 
any Convention by any Member, be 
deemed to affect any law, award, custom 
or agreement which ensures more favour- 
able conditions to the workers concerned 
than those provided for in the Conven- 


tion or Recommendation... 
ARTICLE 26 


1. Any of the Members shall have the 
right to file a complaint with the Inter- 
national Labour Office if it is not satis- 
fied that any other Member is securing 
the effective observance of any Conven- 
tion which both have ratified in accord- 


ance with the foregoing Articles. 


2. The Governing Body may, if it 
thinks fit, before referring such a com- 
plaint to a Commission of Enquiry, as 
hereinafter provided for, communicate 
with the Government in question in the 


manner described in Article 24... 
ARTICLE 28 


When the Commission of Enquiry has 
fully considered the complaint, it shall 
prepare a report embodying its findings 
on all questions of fact relevant to de- 
termining the issue between the parties 
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and containing such recommendations 
as it may think proper as to the steps 
which should be taken to meet the com- 
plaint and the time within which they 
should be taken. 

ARTICLE 29 

1. The Director-General of the Inter- 
national Labour Office shall communi- 
cate the report of the Commission of 
Enquiry to the Governing Body and to 
each of the Governments concerned in 
the complaint, and shall cause it to be 
published. 

2. Each of these Governments shall 
within three months inform the Direc- 
tor-General of the International Labour 
Office whether or not it accepts the rec- 
ommendations contained in the report 
of the Commission; and if not, whether 
it proposes to refer the complaint to the 
International Court of Justice. 

ARTICLE 30 

In the event of any Member failing 
to take the action required by para- 
graphs 5 (b), 6 (b) or 7 (b) (i) of 
Article 19 with regard to a Convention 
or Recommendation, any other Member 


. 


14 
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shall be entitled to refer the matter to 
the Governing Body. In the event of the 
Governing Body finding that there has 
been such a failure, it shall report the 
matter to the Conference. 
ARTICLE $1 
The decision of the International 
Court of Justice in regard to a complaint 
or matter which has been referred to 
it in pursuance of Article 29 shall be 
final. 
ARTICLE 32 
The International Court of Justice 
may affirm, vary or reverse any of the 
findings or recommendations of the 
Commission of Enquiry, if any. 
ARTICLE 33 
In the event of any Member failing to 
carry out within the time specified the 
recommendations, if any, contained in 
the report of the Commission of En- 
quiry, or in the decision of the Inter- 
national Court of Justice, as the case 
may be, the Governing Body may recom- 
mend to the Conference such action as 
it may deem wise and expedient to 
secure compliance therewith. . . . 








Department of Legislation 


Harry W. Jones, Editor-in-Charge 








Congressional Committee Hearings 


® Fair and enforceable legislation 
cannot be drafted without awareness 
and grasp of all the facts making up 
the practical situation to be remedied. 
The limitless variety and difficulty of 
the issues of policy which come to a 
legislature for decision have made 
necessary a working division of labor, 
whereby responsibility for detailed 
legislative fact-finding is delegated 
by the legislature as a whole to its 
standing committees. The public 
hearings conducted by the commit- 
tees of Congress and the state 
legislatures are, above all, proceed- 
ings for the acquisition of the 
information required to make a 
realistic evaluation of legislative 


proposals, 
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A legislative committee’s ultimate 
judgment with respect to a bill under 
study may, of course, be affected or 
even controlled by considerations 
never developed at all during the 
public hearings, or by the course of 
discussion and compromise at com- 
mittee executive sessions. But there 
is little realistic basis for the cynical 
view that most committee hearings 
are mere formal “window dressing” 
and without substantial influence on 
final committee or legislative action. 
Every lawyer can cite from his own 
experience instances in which pro- 
posed legislation was amended, re- 
vised or abandoned altogether on the 
basis of testimony effectively pre- 
sented at committee hearings. 


ARTICLE 37 

1. Any question or dispute relating to 
the interpretation of this Constitution 
or of any subsequent Convention con- 
cluded by the Members in pursuance of 
the provisions of this Constitution shall 
be referred for decision to the Interna- 
tional Court of Justice. 

2. Notwithstanding the provisions of 
paragraph | of this Article the Govern- 
ing Body may make and submit to the 
Conference for approval rules providing 
for the appointment of a tribunal for 
the expeditious determination of any 
dispute or question relating to the inter- 
pretation of a Convention which may be 
referred thereto by the Governing Body 
or in accordance with the terms of the 
Convention. Any applicable judgment 
or advisory opinion of the International 
Court of Justice shall be binding upon 
any tribunal established in virtue of this 
paragraph. Any award made by such a 
tribunal shall be circulated to the Mem- 
bers of the Organization and any obser- 
vations which they may make thereon 
shall be brought before the Conference. 


Well-conducted legislative com- 
mittee hearings serve other, related 
purposes which are of real value in 
the functioning of representative 
government. The opportunity to be 
heard in support or opposition, 
which the committee-hearing pro- 
cedure affords to interested groups, 
not only makes it more certain that 
there will be a presentation to the 
committee of all relevant facts and 
points of view, but also acts as a 
continuing reminder that the legis- 
lative process in a constitutional 
system is not an arbitrary process 
but one designed for the fairest 
possible accommodation of the 
interests which make up the national 
community. And the public hearings 
of legislative committees, as Joseph 
P. Chamberlain has observed, are 
significant as devices for education 
of the public on issues of legislative 
policy, since they provide a record 
on which “the interested public can 
form a judgment on the committee's 
action and on the points of view of 
the different interests.” 
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Procedure in Committee Hearings 
Could Be Improved 


In connection with a lately con- 
cluded seminar on the work of the 
80th Congress, I have had occasion 
to look at the principal committee 
hearings in ten major legislative 
fields, ranging from foreign affairs 
and national defense organization to 
housing and labor-management rela- 
tions. The committee hearings ex- 
amined varied tremendously in 
quality and in law-making useful- 
ness, as, for that matter, would the 
records in any ten judicial proceed- 
ings selected for comparable study. 
But it was clear enough with respect 
to all ten legislative areas that there 
is substantial room for improvement 
in the hearing procedures of even 
the best Congressional committees. 
The present reference is not to the 
methods employed by committees 
like the House Committee on Un- 
American Activities in inquiring 
into the loyalty or honesty of indi- 
viduals, a subject beyond the scope 
of this brief comment, but to the 
procedures followed by the standing 
committees of the House and Senate 
in the reception and examination of 
testimony at public hearings on bills 
within committee legislative juris- 
diction. 

Advance agreement on essential 
agenda of points to be covered, and 
on an appropriate order for the 
appearance of witnesses, would do a 
great deal to make committee hear- 
ings more profitable for committee 
members and others concerned. As 
matters now stand, the typical Con- 
gressional committee hearing pro- 
ceeds planlessly, with little ascertain- 
able order in the development of the 
several phases of the legislative 
problem under study. Issues of fact 
or policy raised by a witness at the 
first session of the hearing may not 
be reached again until another wit- 
ness covers the same ground on the 
final day. A single point in the 


legislative proposal under considera- 
tion may be the subject of cumulative 
comment by a dozen witnesses, while 
another point of equal importance 
is not touched upon at all. Only the 
preparation and use of something 
like a “trial brief” for the hearing 
as a whole can make it reasonably 
certain that the hearing will proceed 
from issue to issue in orderly fashion 
and that witnesses will be heard at 
that stage of the hearing at which 
their testimony will be of the greatest 
value in the development of the 
legislative subject as a whole. Given 
proper encouragement and support, 
committee counsel and staff assistants 
can be of great professional assistance 
to the committees in the planning 
and logical organization of hearings 
on important legislation, 

conventional 
procedure at Congressional commit- 


According to the 


tee hearings, the witness appears with 
a prepared statement, which the com- 
mittee members and their staff assist- 
ants have not seen until that time. 
The witness’s testimony consists prin- 
cipally of a reading or a shortened 
paraphrase of his prepared statement, 
supplemented by a few “off the cuff” 
questions which the statement may 
suggest to the attending members of 
the committee. The members of the 
committee are likely to take sharp 
issue with the witness on general 
policy grounds, but it is only rarely 
that the witness is subjected to really 
searching examination on the factual 
grounds supporting his conclusions. 


Committees Should Require Witness 
To Submit Statement in Advance 


Manifest gains would be accom- 
plished by the establishment of a 
general practice requiring every 
witness at a Congressional committee 
hearing to submit a full written 
statement of his position, sufficiently 
in advance of the date set for his 
appearance to permit careful analysis 
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of the statement by the committee 
members or their staff assistants. The 
specific points to be developed in the 
witness’s oral presentation should be 
determined in a pre-hearing con- 
ference between the witness and the 
counsel or other representative of 
the committee, Advance briefing of 
committee members concerning the 
points to be made by the witness 
would ensure a more intensive and 
useful questioning of the witness 
on the facts which he is qualified to 
discuss. So conducted, Congressional 
committee hearings would, to a 
considerable extent, resemble pro- 
ceedings in a tightly-run United 
States Court of Appeals, with the 
emphasis on the specific information 
which the committee needs for its 
work rather than on a rambling 
presentation of generalizations which 
may be of significance only to the 
witness and the group he represents. 
A procedure much like the one out- 
lined in this paragraph was employed 
very effectively during the 1947 hear- 
ings of the Preside.t’s Air Policy 
Commission. 

Regularization and streamlining 
of committee hearing procedures 
would not amount to an abridgment, 
in any realistic sense, of the con- 
stitutional right to petition guaran- 
teed by the First Amendment. A 
focusing of the oral testimony at 
committee hearings on the specific 
issues and facts essential to sound 
legislative decision would undoubt- 
edly result in better. considered 
legislation and so operate to the 
interest of the groups affected by 
legislative regulation. The standing 
committees of Congress are engaged 
in work of the highest importance, 
and the hearings which are held to 
assist the committees in the perform- 
ance of their legislative responsibili- 
ties should be conducted on a corre- 
spondingly high plane of relevance, 
usefulness and accuracy. 
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a William Lynn Ransom, 1883-1949 


On the afternoon of Saturday, February 19, William 
Lynn Ransom died suddenly in Cambridge, Massachu- 
setts, 

That morning he had made a brilliant address before 
a seminar on current problems in international relations 
and the development of international law. The subject 
lay close to his heart. It was one to which, among 
many others of vital importance in the activities of the 
organized Bar, he gave unstintingly of his time, and 
devoted his great abilities with his customary energy 
and indefatigable industry,—always without thought for 
himself or regard for this relentless drain upon his 
slender reserves of physical strength. The strain at 
length was too much for his great heart. 

So he took his leave, without fanfare, at the height 
of his power and influence, in the heat of the battle 
which had engro’sed his attention and occupied his 
mind to the exclusion of so much else during these 
last few years. He was forever stoutly striving in those 
causes in which he firmly believed. 

It is impossible to measure the loss of his going to 
the JOURNAL and in the councils of the Association. 

He will be sadly missed and deeply mourned by all 
who felt privileged to call themselves his friends. 

Then welcome each rebuff 


That turns earth’s smoothness rough, 
Each sting that bids nor sit nor stand, but go! 
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Be our joys three-parts pain! 
Strive, and hold cheap the strain; 
Learn, nor account the pang; dare, never grudge the throe! 


a Advice of Lawyers Asked 
on Great Questions 


Concerning the active interest which our Association 
has manifested in “promoting and encouraging respect 
for human rights and for fundamental freedoms for all”, 
before and after this quoted provision was placed in the 
Charter of the United Nations in 1945, Secretary of 
State George C. Marshall wrote to President Holman of 
our Association last November 12: 

I appreciate the interest which your organization has 
shown in the matter and I hope that the Department of 
State will have the benefit of your advice in the preparation 
of the International Covenant of Human Rights. 

As recently as January 26, the Director of the Office 
of Public Affairs, in the State Department, wrote to the 
Chairman of our Association’s Committee, concerning 
work as to the proposed Covenant and the measures for 
its implementation: 

As you know, the Department is most anxious to have 
the views of Bar groups in all parts of the country, par- 
ticularly on the draft Covenant on Human Rights which 
will be considered at the next session of the Commission 
on Human Rights. 

These communications constitute a call to duty such 
as our Association and the organized profession in 
America could not fail to heed. Honor and opportunity 
were implicit in them. The lawyers of Canada and the 
United States were already engaged in intensive studies 
of the vital constitutional and legal questions involved 
in the Draft Covenant and in the implementation and 
enforcement of that and other multipartite conventions. 

To put the response of our Association on a broad 
and representative basis, more than twenty Regional 
Group Conferences are being held in all parts of the 
United States, to study closely the unprecedented docu- 
ments and questions presented and to sound out and 
ascertain the opinion of the profession of law on the 
vital issues, The first of these 1949 Conferences was 
held in Boston on February 11; the others are following, 
during February, March and early April. Six Confer- 
ences of a similar character will be conducted during the 
same months by the Canadian Bar Association in co- 
operation with our own. 

The United Nations was formed as an association or 
federation of nations, through which governments might 
cooperate for peace and law and for the removal of 
causes of controversy, aggression and war. Matters with- 
in the “domestic jurisdiction” of Member Nations were 
to remain such; the United Nations organization was 
given by the Charter no power to invade matters within 
the “domestic jurisdiction” of any country. That in- 
vasion could take place only if that Nation gave its con- 
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sent, through ratifying a convention or covenant which 
would abridge pro tanto its control and sovereignty 
over its “domestic” affairs. If it agreed to such a pact and 
gave an international tribunal the final determination 
as to what matters it had alienated from its own au- 
thority and control, it could not thereafter complain 
that international agencies had moved in and taken 
charge of matters histerically within its ‘domestic 
jurisdiction”. 

If the United States negotiates and its President rati- 
fies with the advice and consent of the Senate a treaty 
or convention dealing with matters which constitution- 
ally and traditionally have been within the jurisdiction 
of the states and localities under our federal system, the 
treaty may remove all those powers to national or inter- 
national jurisdiction, state constitutions and laws and 
judicial decisions, and perhaps even the Constitution 
of the United States, to the contrary notwithstanding. 

John P. Humphreys, Director of the Division of 
Human Rights in the United Nations, wrote last year as 
to what is taking place in the proposed Covenant, etc.: 

What the United Nations is trying to do is revolutionary 
in character. Human rights are largely a matter of re- 
lationships between the state and individuals, and there- 
fore a matter which has been traditionally regarded as be- 
ing within the domestic jurisdiction of states. What is now 
being proposed is, in effect, the creation of some kind of 
supernational supervision of this relationship between 
the state and its citizens. 

These observations will, we trust, make clear the 
fundamental and all-important issues of the great de- 
bate in which our Association has taken the lead. To 
state the issues is not to anticipate or return particular 
answers. Beyond a doubt, we think, the world and its 
people will sooner or later move forward to a broader 
authority and application for law and adjudication in 
the relations among states and in matters which are 
deemed to have international character and _ conse- 
quences, as to which the concepts will and do change. 
Whether, at this troubled time in our own country and 
amid the controversies as to the statement and enforce- 
ment of human rights in and through our domestic 
law, we would make sound progress by turning such 
internal matters over to international legislation and 
international enforcement agencies to operate in our 
midst is one of the questions for immediate and wide- 
spread consideration, as the pressures and the impor- 
tunities for such a Covenant and such enforcement 
measures are very insistent and clamorous on the part 
of a very few of our people. 

We ask each of our members to read what President 
Holman has to say on the subject, on “The President's 
Page’. He makes many things clear; he has taken the 
leadership in our Association’s efforts. We report also 
in this issue the actions voted unanimously by the House 
of Delegates on January 31-February 1. We invite and 
urge each of our members to obtain the documents, to 
study them, and to form and express their own opinions. 
If any of our members is willing to state and submit his 
own specific views and suggestions as to the Draft 
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Covenant and its implementation, he may send them to 
our Association’s Committee for Peace and Law 
Through United Nations, Hill Building, Washington, 
D. C. All such communications will be analyzed and 
summarized and will be considered by our Committee 
and placed before the State Department if opportunity 
is given. All this is of course in addition to the studies 
being carried forward in the Committee, the Regional 
Group Conferences, the Section of International Law, 
and various other Sections and Committees of our 
Association. 


a The Lawyer In Russia 


All American lawyers naturally have a great curiosity 
about what is happening to the Bar in Russia and 
whether its experiences disclose any facts or trends of 
concern to us in this country. The Survey of the Legal 
Profession cannot penetrate the Iron Curtain; but it 
has done the next best thing by obtaining an illuminat- 
ing report, which is published in this issue, from Pro- 
fessor Hazard, who is an international authority on 
the Soviet legal system. ~ 

That the Bolsheviks’ first step was to abolish the 
Bar reminds us that in all revolutionary eras the people 
like to try out their theory that they know what justice 
is and need no lawyers to tell them. During the French 
Revolution the Bar was suppressed. In several of the 
American colonies lawyers were prohibited; North 
Carolina is an interesting illustration because its ‘Fun- 
damental Constitution” of 1669 was drawn by John 
Locke. 

Abolition of lawyers failed under a communist regime 
just as it has failed everywhere else for the simple 
reason that lawyers perform an indispensable function. 
The complaint in Russia today is that there are too 
few lawyers. 

Recent news dispatches from England concerning 
the act about to be passed by Parliament, which will 
subsidize legal aid and assistance to persons of modest 
means as well as the poor, have resulted in “socialized 
law” headlines in our press. If by the term “socialized 
bar” we mean lawyers paid by the state, then the evo- 
lution in the U.S.S.R. has been away from and not 
towards socialization, because the Soviets have tried 
putting lawyers on the governmental payroll and have 
given it up. 

Maximum fees are fixed in Russia; but this is not 
something peculiar to communism because similar 
regulation of fees will be found in countries as far 
apart as England and China. 

The fundamental problem of the extent to which 
the Russian lawyer is actually free to defend his client 
up to the hilt against the State cannot be answered by 
factual data, because none are available. Professor 
Hazard’s judgment is that the pendulum swings de- 
pending upon whether those in authority think the 
Russian State is secure or in danger. A thoroughly 
indoctrinated Russian lawyer might not even under- 
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stand our deep concern over this question because 
a basic tenet of Marxist communism is the absolute 
supremacy of the State over the individual. 

Our creed that government exists only to protect 
and subserve the individual human being is the basis 
of our conviction that the lawyer, because he is a lawyer, 
owes an inescapable duty to defend his client however 
grave the charge and irrespective of public clamor. 
Something deep down in us always responds with a 
thrill to the words of Thomas Erskine spoken to the 
jury trying Thomas Paine on charges of seditious libel 
for having published Rights of Man: 

I will forever, at all hazards, assert the dignity, inde- 
pendence, and integrity of the English bar, without which 
impartial justice can have no existence. From the moment 
that any advocate can be permitted to say that he will or 
will not stand between the Crown and the subject ar- 
raigned, from that moment the liberties of England are 
at an end. 


a Present Dissents on the Supreme Court 


In this issue Ben W. Palmer, at the request of the Edi- 
tors, summarizes and points up his eight discussions pre- 
viously published, and gives a statement of his con- 
clusions. At the outset Mr. Palmer and the JOURNAL 
acknowledged that his discussions stated and defined 
current problems and invited and assisted impartial 
consideration of them but did not attempt a conclusive 
answer. Neither the author nor the publisher of the 
discussions presumed to solve the problems of this per- 
plexing era of transition, and neither believed that it 
was the province of the JouRNAL to develop and state a 
definitive philosophy of law. But the response to these 
articles and the accompanying editorials was such as 
to indicate the advisability of a presentation by Mr. 
Palmer of something more constructive and conclusive 
than a mere statement and discussion of the issues. 

The Journat is well satisfied that the publication of 
the articles has been worth while. In the first place, the 
inciting cause of the discussions, the inordinate number 
of dissents, and the uncertainty of judicial decisions still 
persists. (Cf. Clyde Wilkerson v. Wilson McCarthy and 
Henry Swan, etc., 335 U.S.—January 31, 1949, and 
Charles Kovacs v. Albert Cooper, Jr., Judge, 335 U.S.— 
January 31, 1949. The judges of the Supreme Court have 
not yet accepted the view of Sir Frederick Pollock that 
“they must not reverse what has been settled. Only ex- 
press legislation can do that.” (34 A.B.A.J. 804; Septem- 
ber, 1948); Or the view of Lord Chancellor Eldon that 
“It is better the law should be certain, than that every 
judge should speculate on improvements in it.” (34 
A.B.A.J. 1029; November, 1948); Or the view of Chief 
Justice Taft that “It is more important to stand by the 
court and give its judgment weight than merely to re- 
cord . . . individual dissent when it is better to have the 
law certain than to have it settled either way.” (Letter, 
Taft to Clarke, February 10, 1922). 

In the second place, the discussions have dispelled 
certain false reasons for the numerous dissents and have 
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revealed some of the real causes of the diversity and 
discord of judicial opinion. They have tended to ex- 
pose the inadequacy and error of certain theories of the 
pragmatists, positivists, and the champions of mere ex- 
pediency and the administrative process. The discus- 
sions have developed a philosophic attitude which 
should enable members of the profession to discuss the 
problems without asperity or animosity. 

In the third place, the discussions have led to a re- 
valuation of the philosophy upon which our Constitu- 
tion and our system of jurisprudence were founded. 
The basic principles of our judicial system had been 
under attack for decades by the positivists; and the law- 
yers who still believed in the fundamentals of our 
jurisprudence were not vocal. Some of them were 
apathetic; some of them were sullen and vindictive; 
some of them were defeatists; and many of them were 
embarrassed to proclaim and expound principles which 
at the beginning of their professional training they had 
been taught to accept as absolutes. The Palmer discus- 
sions, however, openly affirmed the worth, the place, 
the accomplishments, of natural law philosophy. They 
proclaimed again the basic need of the balance of in- 
terests and departments in our form of government, 
and, above all, they re-emphasized the proper place, 
function, and absolute necessity of the judicial process if 
we are to have a government, not of men, but of laws. 

And in the last place, if not so explicitly, yet neverthe- 
less quite conclusively, the discussions produced an 
awareness of the absolute need of a judiciary, profes- 
sional, not political, and consecrated exclusively to the 
judicial function. 

It is to be hoped that not only the readers of the 
JouRNAL but all the members of our Association will 
accept the fact that such a court cannot be maintained 
unless it is supported by an aware and active profession. 
As stated in our editorial last August, the creation and 
adaptation of a philosophy of law for these times can 
not be left to judges alone or to academic cloisters only: 
it must come in large part from the hard core of the 
judgment and experience of practicing lawyers, and 
from the collective talents of an aroused and interested 
profession with a high concept of both the difficulty and 
importance of the task and of the transcendent duty of 
lawyers to serve the public weal. 

It is also to be hoped that such a professional influ- 
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ence will be delivered not only to the court and to the 
authority that appoints judges, but also to the press and 
the pulpit and to the leaders of industry, commerce, 
agriculture and labor, to the end that no appointing 
power will dare to indulge in personal, partisan, or 
fractional appointments, but will, rather, act upon the 
principle that the appointment of judges is a sacred 
public trust which can be fulfilled only by the selection 
of the best available judicial character. 


a Dictated But Not Read 


Unannounced an uncouth visitor enters your private 
office and abruptly begins: “I dictated a letter to you 
yesterday. I did not go to the trouble of reading it 
after it was typed. You may be interested in knowing 
why. Although I was not pressed for time I dictated 
it hurriedly and I knew before I signed it that it was 
crudely composed;) that it was stilted, unclear, repeti- 
tious and far too long. I could have written a much 
better letter. Frankly, I did not care what impression 
it made on you. Moreover,” and here the visitor in- 
dulged in a sinister wink, “as I was dictating it occurred 
to me that some of the statements I was making might 
later prove embarrassing and I had in mind that if I 
signed it without reading it I could always say that 
my secretary had made a mistake.” 

You awake with a start and rub your eyes. You are 
alone. You pick up from the floor where it has fallen 
the letter you held when you began to doze and slowly 
begin to reread it. The fellow has put a “Mr.” before 
your name. Is he so ignorant as not to know that 
one of the few well-established usages of honorifics in 
this country is that every practicing lawyer rates an 
“Esquire”? 

“I beg to advise.” Why that anachronistic circum- 
locution? Anyway you had not asked for his advice. He 
is not advising you. He is informing you. 

You wade through two pages of long, turgid, involved, 
ambiguous sentences. Why all this jargon? If the fellow 
had known what he wanted to say he could have said 
it all in two short crisp paragraphs. Why didn’t he? 
You read the last four words “Dictated but not read” 
and for a moment you remember your dream. 
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BANKRUPTCY 


Attorneys May Not Sue in State Courts 
To Recover Additional Fees Promised 
Them by Individual Stockholders for 
Legal Services Rendered to Chapter 
X Reorganization Proceeding Stock- 
holders’ Committee Since Bankruptcy 
Court Has Exclusive Jurisdiction 


® Leiman v. Guttman, 336 U.S. 1, 
93 L.ed. Adv. Ops. 270, 69 S. Ct. 371, 
17 U.S. Law Week 4110, (No. 88, 
decided January 17, 1949.) 

Leiman and Marion were retained 
as counsel by a protective committee 
formed by the public preferred stock- 
holders of a corporation in reorgani- 
zation under Chapter X of the Bank- 
ruptcy Act. Guttman and three other 
stockholders placed 20 per cent of 
their stock in escrow with the com- 
mittee, under a separate written con- 
tract which recited that the stock 
was to be delivered to the attorneys 
as additional compensation upon ter- 
mination of the proceedings and 
faithful and satisfactory performance 
of their duties. Upon successful ter- 
mination of the proceedings, the four 
stockholders objected to delivery of 
the stock, insisting that counsel could 
obtain compensation from the estate 
only. Thereupon the attorneys ap- 
plied to the bankruptcy court, which 
allowed them $37,500 from the es- 
tate upon findings that this amount 
was all the estate could bear, that 
their services were worth more than 
$37,500, but that it had no jurisdic- 
tion to determine what amount 
should be awarded under the es- 
crow agreement. The attorneys then 
brought this suit in the New York 
courts for specific performance of the 
escrow agreement. The New York 
Court of Appeals answered in the 
negative a certified question whether 
the state courts had jurisdiction over 
“this action to recover for legal serv- 
ices rendered to the stockholders’ 
committee”. (See 34 A.B.A.J. 414, 


Reviews in this issue by James L. Homire, “Mark 
H. Johnson and Rowland L. Young. 
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1051; May, November, 1948.) The 
Supreme Court granted certiorari be- 
cause of the importance of the ques- 
tion in administration of the Bank- 
ruptcy Act. 

The Court’s opinion upholding 
the decision of the Court of Appeals 
was delivered by Mr. Justice Douc- 
Las. He says that the bankruptcy 
judge’s control is not limited to fees 
and allowances payable out of the 
estate, quoting Section 221 (4) of 
the Bankruptcy Act, which places 
under his control “ali payments 
by the debtor 

. or by any other person” for serv- 
ices rendered in connection with the 
proceeding. He suggests that, in spite 
of the fact that the attorneys did not 
appeal from the determination of 
the bankruptcy court, and even if a 
final decree has been entered no rea- 
son is apparent why the attorneys 
may not still apply to that court for 


made or promised . . 


an allowance. 

Mr. Justice JACKSON, joined by the 
Cuier Justice and Mr. Justice FRANK- 
FURTER, filed an opinion in which 
he dissented in part. He agrees with 
the majority, he says, in the state- 
ment that a stockholders’ committee 
may not disburse or commit fiduciary 
funds which are in its hands under 
the general deposit agreement but, as 
to agreements between the stockhold- 
ers and counsel which do not affect 
the funds of the estate or committee, 
he can see no reason for saying that 
such contracts are subject to the con- 
trol of the bankruptcy court. He re- 
garded the determination below as 
literally correct since it dealt only 
with fiduciary-committee, rather than 
individual, liability, but he would 
remand the case to the state court for 
further proceedings not inconsistent 
with the Supreme Court’s holding 
that fiduciary funds cannot be com- 
mitted except by the bankruptcy 
court. 


The case was argued by Samuel 
Marion for Leiman and Marion, and 
by Barney Rosenstein and Leo Prae- 
ger for the stockholders. 


CONSTITUTIONAL LAW 


Personal, Civil and Political Rights — 
Conviction of Violation of Ordinance 
Forbidding Use of Sound Truck in Pub- 
lic Streets Affirmed 

® Kovacs v. Cooper, 336 U. S. —, 
93 L. ed. Adv. Ops. 379, 69 S. Ct. 
448, 17 U. S. Law Week 4136. (No. 
9, decided January 31, 1949.) 

This case involves the validity of 
a municipal ordinance which makes 
it unlawful to use “any device known 
as a sound truck, loud speaker or 
sound amplifier . . . or any instru- 
ment of any kind or character which 
emits therefrom loud and raucous 
noises” in the streets or other public 
places of Trenton, New Jersey. Ko- 
vacs was found guilty of violating 
this ordinance. The conviction was 
upheld by the New Jersey Supreme 
Court, and affirmed by the New Jer- 
sey Court of Errors and Appeals by 
an equally divided court. Kovacs con- 
tended that the ordinance violated 
the Fourteenth Amendment by sup- 
pressing the rights of freedom of 
speech and freedom of assembly, and 
that its language was so vague that 
enforcement of the ordinance would 
violate due process. 

Mr. Justice REED announced the 
judgment of the Court and delivered 
an opinion in which the Cuter Jus- 
Tice and Mr. Justice BuRTON joined. 
He construes the ordinance as lim- 
ited to prohibiting the use of devices 
which emit “loud and _ raucous 
noises”, He distinguishes the case 
from Saia v. New York, 334 U.S, 558 
(1948), on the ground that the sound- 
truck ordinance there held unconsti- 
tutional established a previous re- 
straint on free speech with no stand- 
ards prescribed for the exercise of dis- 
cretion by the Chief of Police. 
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Mr. Justice Murpuy dissented with- 
out opinion, 

Mr. Justice FRANKFURTER concurred 
with the Court’s judgment in a sep- 
arate opinion. He says, “It is not for 
us to supervise the limits the legisla- 
ture may impose in safeguarding the 
steadily narrowing opportunities for 
serenity and reflection. Without such 
opportunities freedom of thought be- 
comes a mocking phrase, and with- 
out freedom of thought there can be 
no free society.” 

Mr. Justice JACKSON concurred in 
the judgment, even though, as is 
made plain in his concurring opin- 
ion, he construes the ordinance as 
forbidding all sound trucks even if 
not “loud and raucous”. 

Mr. Justice BLAck, joined by Mr. 
Justice Douctas and Mr. Justice 
RUTLEDGE, dissented. He declares that 
Kovacs was neither charged with nor 
convicted of operating a sound truck 
that emitted “loud and raucous” 
noises. He says that an ordinance 
that reasonably restricts the volume 
of sound does not infringe the con- 
stitutionally protected area, but that 
he must dissent because this ordi- 
nance is an absolute prohibition. 

Mr. Justice RUTLEDGE concurred in 
the opinion of Mr. Justice BLack 
and wrote a separate opinion com- 
menting upon the lack of agreement 
among the members of the Court. He 
declares, “An ordinance drawn so 
ambiguously and inconsistently as to 
reflect the differing views of its mean- 
ing taken by the two groups [of jus- 
tices] who compose the majority sus- 
taining it, would violate Fourteenth 
Amendment due process even if no 
question of free speech were in- 
volved”, > 

The case was submitted by George 
Pellettieri for Kovacs, and by Louis 
Josephson for Cooper. 


LABOR UNIONS 


Anti-Closed-Shop Enactments in Ari- 
zona, Nebraska and North Carolina 
Do Not Violate Impairment-of-Con- 
tracts Clause or First or Fourteenth 
Amendments of Federal Constitution 


® American Federation of Labor v. 
American Sash and Door Company; 
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Lincoln Federal Labor Union No. 
19129 v. Northwestern Iron and 
Metal Company; Whitaker v. North 
Carolina, 335 U. S. 538, 93 L. ed. 209, 
69 S. Ct. 258, 17 U. S. Law Week 
4094. (Nos. 27, 47 and 34, decided 
January 3, 1949.) 

These cases were appealed from 
the Supreme Courts of Arizona, Ne- 
braska and North Carolina. The 
appellant unions contended that the 
anti-closed-shop enactments in those 
states violated the Federal Constitu- 
tion by impairing the obligation of 
contracts (prohibited by Article I, 
Section 10), by abridging freedom of 
speech and assembly (forbidden by 
the First Amendment and protected 
against invasions by the states by the 
Fourteenth) and by depriving appel- 
lants of equal protection and due 
process (guaranteed by the Four- 
teenth Amendment). The Supreme 
Courts of the three states had rejected 
these contentions, and the United 
States Supreme Court affirmed. 

Mr. Justice BLAck’s opinion in the 
Nebraska and North Carolina cases 
is the holding of the majority of the 
Court and there was no dissent from 
the judgment in those cases. 


He dismisses summarily the con- 
tention that the enactments are vio- 
lative of the impairment-of-contracts 
clause. 

As for the unions’ argument that 
the state laws abridge freedom of 
speech and assembly, he points out 
that the effect of the laws is to forbid 
employers, acting alone or in concert 
with labor organizations, to restrict 
employment to union members alone. 
It is difficult to see how this could 
restrict anyone’s freedom, he remarks. 

Concerning the argument that the 
state laws violate equal protection by 
outlawing contracts which are a use- 
ful incentive to the growth of union 
membership, thus weakening the 
bargaining power of unions and 
strengthening the power of employ- 
ers, Justice BLACK replies that the 
laws also make it illegal for employ- 
ers to make contracts with company 
unions which obligate the employer 
to refuse jobs to members of non- 
company unions; thus the laws pro- 
tect employment opportunities of in- 
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dependent-union members. Further- 
more, employers are forbidden, he 
says, to discriminate against union as 
well as nonunion employees, so the 
contention that nonunion employees 
receive greater protection of law is 
unsound. 

He goes on to answer the argument 
that the enactments deprive all per- 
sons within the states concerned of 
the liberty to refuse to hire or retain 
an employee because he is or is not 
a union member, and of the liberty 
to make a contract to engage in 
employment discriminations against 
union or nonunion employees. He 
outlines briefly the series of cases 
which led up to the outlawing, on 
due process grounds, of the “anti- 
yellow-dog-contract” statutes, and re- 
marks that, in relying upon these 
cases, the unions are urging a return 
to the philosophy of the early yellow- 
dog cases—a philosophy rejected by 
the Court in recent years. 

Mr. Justice BLAck also wrote a 
separate majority opinion in the Ari- 
zona case. The Arizona constitutional 
amendment, at issue there, does not 
in terms prohibit discrimination 
against union workers as well as 
against nonunion employees, as do 
the enactments of Nebraska and 
North Carolina. In the view of the 
majority of the Court, the same rea- 
soning applies to this amendment as 
applies to the enactments held valid 
in the other two cases, except the rea- 
soning as to the equal protection 
question. Justice BLAck refers briefly 
to an Arizona statute voiding yellow- 
dog contracts, and declares that it 
cannot be said that the Arizona 
amendment has denied equal protec- 
tion of the laws. ° 

Mr. Justice Murpny dissented 
without opinion in the Arizona case. 

Mr. Justice FRANKFURTER wrote a 
separate concurring opinion in the 
three cases in which he says that he 
believes that the only substantial is- 
sue is the question of the judicial 
position in applying the due process 
clause, and that he joins the majority 
of the Court on all other parts of 
their opinion. 

Mr. Justice RUTLEDGE, joined by 
Mr. Justice Murpny, except as to the 
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Arizona case where he dissented from 
the judgment, concurred in a sep- 
arate opinion. With respect to Whit- 
aker v. North Carolina, he points 
out that the conviction was on a 
charge limited to the making of a 
contract for a union shop and that 
there was neither charge nor evi- 
dence of refusal of employment be- 
cause of nonunion status. With re- 
spect to all the cases he notes the fact 
that no strike was involved in any 
of them and, while he agrees with 
the majority decision, he wishes 
to reserve judgment on a situation 
where a question as to the right to 
strike or as to the effect of the Thir- 
teenth Amendment, or as to forcing 
union members to work with non- 
union workers, arises. He remarks 
that he does not understand the 
majority opinion to foreclose these 
questions. a 

The cases were argued by Herbert 
S. Thatcher, George Pennell and H. 
S. McCluskey for the unions; and by 
Donald R. Richberg for the Ameri- 
can Sash and Door Company; Irving 
Hill, Edson Smith and Robert A. 
Nelson for the appellees in the Ne- 
braska case; and by Ralph Moody 
for the State of North Carolina. 


State Labor Relations Board Cannot 
Certify Union as Collective Bargain- 
ing Representative in Industry Which 
Is Subject to National Labor Rela- 
tions Act 


®" La Crosse Telephone Corporation 
v. Wisconsin Employment Relations 
Board; International Brotherhood of 
Electrical Workers, Local B-953, 
A. F. of L. v. Wisconsin Employment 
Relations Board, 336 U. S. 18, 93 L. 
ed. Adv. Ops. 265, 69 S. Ct. 379, 17 
U.S. Law Week 4115. (Nos. 38 and 
39, decided January 17, 1949.) 

The La Crosse Telephone Cor- 
poration had a collective bargaining 
agreement with the International 
Brotherhood of Electrical Workers, 
under the terms of which the union 
was recognized as the collective bar- 
gaining agent for employees of the 
company. The Telephone Guild, a 
rival union, filed a petition with the 
Wisconsin Employment Relations 
Board seeking to be certified as the 
bargaining representative. After hear- 
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ings and an election, the Board cer- 
tified the Guild. The company and 
the Brotherhood each brought an 
action in the Wisconsin courts seek- 
ing to have the certification set aside 
on the ground that the Board’s de- 
termination conflicted with the Na- 
tional Labor Relations Act. They 
were successful in the state circuit 
court, which relied upon Bethlehem 
Steel Co. v. New York Labor Rela- 
tions Board, 330 U.S. 767 (1947), as 
the basis for its decision. The Su- 
preme Court of Wisconsin reversed. 

Mr. Justice DoucLas delivered the 
Court’s opinion reversing the state 
Supreme Court. The Board con- 
tended that there was no final judg- 
ment below and hence no basis at this 
time for intervention of the federal 
judiciary, arguing that under Wis- 
consin law the certification is no 
more than a report of the Board's 
investigation, and that the company 
could not be required to bargain 
with the Guild until an unfair prac- 
tice charge should be filed against it, 
at which time all issues could be relit- 
igated. Justice DouGLas answers this 
contention by saying that the certifi- 
cation created a status for which the 
state provided a sanction since re- 
fusal to bargain collectively with the 
state-certified representative is an un- 
fair labor practice under the Wiscon- 
sin statute, and that the certification, 
subject to judicial review, is made 
conclusive as to Board findings. 
Thus, he says, it would seem that the 
certification cannot be collaterally at- 
tacked or heard de novo. 

He notes that all parties conceded 
that the employer is engaged in in- 
terstate commerce and that the in- 
dustry is one over which the National 
Labor Relations Board has jurisdic- 
tion. The conclusion of the Wiscon- 
sin Supreme Court that the Wiscon- 
sin Board could exercise jurisdiction 
until the National Board undertook 
to determine the appropriate bar- 
gaining representative, Justice Douc- 
LAs remarks, was the view which the 
Court rejected in Bethlehem Steel 
Co. v. New York Labor Relations 
Board, supra, and that case is deter- 
minative here. The result, he says, is 
not changed by the provisions of the 


Labor-Management Relations Act of 
1947 (61 Stat. 136) which amends 
Section 10 (a) of the National Labor 
Relations Act so as to grant authority 
to the National Board to cede its ju- 
risdiction to a state agency. 

Mr. Justice RUTLEDGE notes that 
he acquiesces in the Court’s opinion 
although he joined in the dissent in 
the Bethlehem case. ¥. 

The case was argued by Louis Sher- 
man for the Brotherhood, by 
Thomas H. Skemp for the company, 
and by Beatrice Lampert for the Wis- 
consin Board. 


PATENTS 


Patent for Process of Casting Intricate 
Articles by Use of Flexible Primary 
Mould and Centrifugal Force To Cast 
“Lost Wax” Held Invalid for Want of 
Invention. 

® Jungersen v. Ostby and Barton 
Company; Ostby and Barton Com- 
pany v. Jungersen; Jungersen v. Ba- 
den, 335 U. S. 560, 93 L. ed. 232, 69 
S. Ct. 269, 17 U. S. Law Week 4085. 
(Nos. 7, 8 and 48, decided January 
3, 1949.) 

The parties in these cases had 
filed suits in different federal cir- 
cuits between 1941 and 1944, Junger- 
sen alleging infringement of a pat- 
ent issued to him, and the Ostby 
and Barton Company seeking a de- 
claratory judgment that the patent 
was invalid. Validity was upheld in 
one circuit and denied in another. 
The Supreme Court granted certi- 
orari to settle the conflict. 

Mr. Justice Reep, holding the pat- 
ent invalid, spoke for the Court. He 
outlines the method described in 
the patent for “casting articles of 
intricate design and a product there- 
of”. He proceeds to show that the 
process is nothing more than a re- 
finement of a method used as early 
as the sixteenth century. He rejects 
Jungersen’s claim that the invention 
in the patent lies in the use of cen- 
trifugal force in conjunction with 
the old method, saying that this fact 
is of no legal consequence, pointing 
out that centrifugal force was a com- 
mon means of introducing molten 
metal into the secondary mould, and 
that its use in the Jungersen patent 
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in an intermediate step to force “‘lost 
wax” into a primary mould is not 
an example of inventive genius such 
as is necessary for a valid patent. 
Jungersen merely employed well 
known skills and practices in a man- 
ner and for a purpose long familiar, 
he observed. The argument that this 
method had not been used before 
to cast jewelry, and that therefore 
advancements in other types of cast- 
ing should not be considered prior 
art, he dismisses, saying that the 
Jungersen patent is not confined to 
jewelry, and that the improvements 
long used in other types of casting 
were so obviously adaptable for jew- 
elry that Jungersen was bound by 
knowlege of them. The commercial 
success of the patented process, he 
remarks, is useful only as a make- 
weight argument when the question 
of invention is close. 

Mr. Justice FRANKFURTER, joined 
by Mr. Justice Burton, dissented, 
adopting the opinion of Judge 
Learned Hand in the court below 
as his. Judge Hand upheld the valid- 
ity of the patent, saying that the 
best test of invention was the detec- 
tion of that which others had had 
strong incentive to see, and yet had 
not seen although it lay before their 
very eyes. 

Mr. Justice JACKsON also wrote a 
dissenting opinion, noting that the 
Jungersen process had been adopted 
by the jewelry industry, whose mem- 
bers were, he thought, in a better 
position than the Court to judge the 
newness and usefulness of a process. 

¥. 

The case was argued by William 
H. Davis for Jungersen, and by John 
Vaughan Groner for Ostby and Bar- 
ton Company. 


RAILROADS 


Freight Rates on Coal—Geographical 
Group System Held Justified by Com- 
petition Factor 
® Ayrshire Collieries Corporation v. 
United States, 335 U. S. 573, 93 L. ed. 
Adv. Ops. 220, 69 S. Ct. 278, 17 U.S. 
Law Week 4079. (No. 25, decided 
January 3, 1949.) 

This appeal raised questions as to 
the validity of an order of the Inter- 
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state Commerce Commission as to 
rates on coal. The rates were group 
rates and related to shipments from 
groups of mines in specified areas to 
certain points of delivery. 

The Commission had found that 
the rates under consideration were 
unduly preferential as to some des- 
tinations and prejudicial as to others, 
and that a dual basis of rates, based 
on single-line shipments and on mul- 
tiple-line shipment, must be disap- 
proved. It then went on to specify 
rates which it approved, and ruled 
that proposed rates would be unrea- 
sonable to the extent of the excess. 

Attack on the order centered upon 
the grounds (1) that the Commis- 
sion was empowered to determine the 
lawfulness of the proposed rates only, 
not the present rates; (2) that, while 
Section 2 of the Interstate Com- 
merce Act makes it unlawful to 
charge one person more or less for 
transport than is charged another for 
“like and contemporaneous service 
in the transportation of a like kind 
of traffic under substantially similar 
circumstances and conditions”, there 
had been no finding of discrimina- 
tion among shippers at the same 
point of origin for substantially simi- 
lar services; (3) that differentials in 
rates prescribed by the Commission 
were arbitrary, in that they did not 
fairly reflect differences in distances; 
(4) that the Commission should have 
left to the carriers alternative meth- 
ods of removing the discriminations 
instead of fixing the rates; (5) that 
the order was invalid because it did 
not find that the preferential rates 
were noncompensatory. 

These challenges to the order were 
rejected by the Supreme Court. Mr. 
Justice Douctas delivered the opin- 
ion. Of particular interest are the 
Supreme Court’s views on the second 
and third challenges. With respect to 
challenge (2), the Court explained 
that, under the group system, the 
protection of one shipper within the 
group against discrimination in fa- 
vor of another within the group, but 
at a different point, was as clearly 
within the purpose of the Act as if 
they were at the same point, and that 
there was no justification for a dif- 


Recent Supreme Court Decisions 


ferential in single and joint rates 
from points in the same group. As to 
challenge (3) based on the distance 
factor, the Court points out that the 
differentials here are not designed to 
be faithful to that factor. It is held 
sufficient if the distance factor is 
weighed with the factors of transpor- 
tation conditions and competition 
among shippers in arriving at an ad- 
ministrative judgment. H. 


The case was argued by Earl B. 
Wilkinson for the Ayrshire Collieries, 
Carson L. Taylor for the Chicago, 
Milwaukee, St. Paul and Pacific Rail- 
road, Daniel W. Knowlton for the 
United States, and Erle J. Zoll, Jr., 
for the Alton Railroad. 


Error To Hold that Railroad Cannot 
Be Liable Under Federal Safety Ap- 
pliance Act for Death Due to Locking 
of Brakes and that Escape of Air Due 
to Violation of Act Cannot Be Legal 
Cause of Death of Rider on Track Car 
Which Struck Stalled Train. 


®" Coray v. Southern Pacific, 335 
U. S. 520, 93 L. ed. Adv. Ops. 243, 69 
S. Ct. 275, 17 U. S. Law Week 4089. 
(No 54, decided January 3, 1949.) 


Decedent was killed when the one- 
man track car on which he was rid- 
ing crashed into the rear of a freight 
train. The train had made an in- 
voluntary stop because of the locking 
of an air brake due to a leak in a 
valve which was defective in viola- 
tion of the Federal Safety Appliance 
Act (45 U.S.C., §§ 1, 8, 9). In an 
action brought under the Federal 
Employers’ Liability Act (45 U.S.C., 
§§ 51, 53), the state trial judge di- 
rected a verdict for defendant on the 
ground that the brake provisions of 
the Safety Appliance Act were in- 
tended to protect employees from 
moving, and not from standing, 
trains. The state Supreme Court 
affirmed this interpretation, and also 
held that as a matter of law the de- 
fective valve was not the “legal cause” 
of the death, in that it was not a “sub- 
stantial factor” in bringing about the 
death. 

Mr. Justice BLAcK read the unani- 
mous opinion of the Court which 
reversed. He said that the trial court 
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construed the purpose of the Safety 
Appliance Act too narrowly, and 
that it protects all who need protec- 
tion from defective appliances. 

As for the finding that the defec- 
tive valve was not the “legal cause”’ 
of the death, he remarks that “dialec- 
tical subtleties” can serve no useful 
purpose in interpreting the statutes 
here under consideration. Congress 
has imposed extraordinary safety ob- 
ligations upon railroads, he goes on, 
and has commanded that for an em- 
ployee’s death “resulting in whole or 
in part” from defective appliances, 
they must pay damages (45 U.S.C., 
§ 51). He concludes that the jury 
found that decedent's 
death resulted from the unlawful de- 
fect in the brakes. x. 

The case was argued by Parnell 
Black for Coray, and by A. H. Ne- 
beker for Southern Pacific. 


TAXATION 


Estate Tax upon Transfers Taking Ef- 
fect at Death—Effect of Reservation 
of Life Estate or Contingent Reversion 


could have 


® Commissioner v. Church’s Estate, 
335 U.S. 362, 93 L. ed. Adv. Ops. 310, 
69 S. Ct. 322, 17 U.S. Law Week 
4127. (No. 5, decided January 17, 
1949.) 

® Spiegel’s Estate v. Commissioner, 
335 U.S. 701, 93 L. ed. Ad. Ops. 327; 
69 S.Ct. 337, 17 U.S. Law Week 
4135. (No. 3, decided January 17, 
1949.) 

These cases required two sets of ar- 
guments at two terms of the Court, 
and more than one hundred pages of 
opinions, concurrences and dissents. 
Both cases involved the construction 
of the statute which imposes estate 
tax upon a transfer by a decedent 
“intended to take effect in possession 
or enjoyment at or after his death”. 
As originally presented to the Court, 
there was merely a conflict as to the 
effect of a remote contingent rever- 
sion by operation of law. In ordering 
reargument, however, the Court re- 
quested counsel to consider several 
additional issues, including the ef- 
fect of a reservation of a life estate. 
The Church case was decided on the 
latter issue, The Spiegel decision was 
based upon the reversion. 

The Church case involved an ir- 
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revocable trust created by the de- 
cedent in 1924, in which he reserved 
the income for his own life. Upon his 
death in 1939 the corpus was dis- 
tributed among the persons named 
in the trust. Prior to his death there 
was a remote possibility that all 
named remaindermen would prede- 
cease him, in which case the Govern- 
ment argued that there would have 
been a reversion to his estate. In this 
case, however, the Court avoided this 
difficult local law problem by decid- 
ing that estate tax could be predi- 
cated upon the reserved life estate 
alone. To decide on that basis, the 
Court was required to repudiate May 
v. Heiner, 281 U.S. 238, decided in 
1931. 

The Court’s opinion, written by 
Mr. Justice BLAck, traces the history 
of the statute to demonstrate that 
May v. Heiner was incorrectly de- 
cided. The aftermath of this decision, 
it is noted, was the 1931 Joint Reso- 
lution which expressly imposed tax 
in such a case, but which was subse- 
quently held in Hassett v. Welch, 
303 U.S. 303 (1938), to be inapplica- 
ble to trusts created prior to the date 
of its enactment. The opinion rea- 
sons, however, that Congress’ failure 
to make the Joint Resolution retro- 
active was not an implied approval 
of May v. Heiner with respect to pre- 
1931 trusts. 

Mr. Justice JACKSON concurred in 
the result without opinion. Separate 
dissenting opinions were written by 
Mr, Justice Reep, Mr. Justice FRANK- 
FURTER and Mr. Justice Burton. The 
dissents rely, with varying emphasis, 
upon the principle of stare decisis, 
upon implied Congressional approv- 
al of the earlier decision, and upon 
the inequity of disappointing a tax- 
payer’s reliance upon a long-standing 
adjudication. 

The Spiegel case involved an ir- 
revocable trust for the grantor’s three 
children, with the grantor as a co- 
trustee. During his life the income 
was to be divided among the chil- 
dren; or, if they did not survive him, 
among their surviving children, if 
any. On his death the corpus was to 
be distributed in the same manner, 
but no provision was made for dis- 


tribution if he should survive all his 
children and grandchildren. The 
Court of Appeals analyzed local law 
to find that the corpus would have 
reverted to the grantor upon that 
contingency. At the time the trust 
was created, the grantor had three 
children; at the time of his death 
these children and three grandchil- 
dren were alive. The Court, in an 
opinion by Mr. Justice BLAck, held 
that the entire value of the trust 
corpus at the time of death was sub- 
ject to estate tax. 

The opinion indicates in broad 
terms that a transfer is “intended to 
take effect in possession or enjoyment 
at death” if the grantor retains any 
“possible reversionary interest”. It is 
immaterial whether such interest was 
expressly retained or whether it was 
retained by failing to make a com- 
plete disposition. It is immaterial 
also that the value of that interest is 
small in relation to the value of the 
entire property. The opinion refuses 
to reverse the finding of the Court of 
Appeals as to the existence of the re- 
version under local law, because that 
court’s analysis was not clearly wrong. 

Mr. Justice Reep concurs, but re- 
jects any implication in the majority 
opinion that tax could be predicated 
upon the retention by the grantor of 
legal ownership as trustee. 

Mr. Justice JACKSON dissents with- 
out opinion. 

Mr. Justice Burton, in a lengthy 
dissent, relies primarily upon the 
conclusion that no reversion existed 
under local law and the fact that the 
decedent in any event did not “in- 
tend” such a reversion. The opinion 
points out that a $450,000 tax is 
predicated upon a reversionary inter- 
est which had an actuarial value of 
$4,000 at the time the transfer was 
made, and a value of $70 at the time 
of death. 

Mr. Justice FRANKFURTER, dissent- 
ing, argues that the grandchildren 
under this trust would have had to 
survive only the children (not the 
grantor) in order to take an inde- 
feasible interest. [Under this inter- 
pretation, the current Treasury reg- 
ulations would concede nontaxabil- 
ity.] He suggests also that the exist- 





ence 
a de 
coul 
1 
mer 
the 
ado, 
stan 
251 
1 
Rau 
lian 
and 
gel’s 
Purc 
—lIe 
eC 
Us 
§.C 
(No 
1946 
Fi 
on | 
leas 
wha 
enec 
his 1 
wer 
ven 
least 
amo 
The 
chas 
less 
case: 
goti 
the 
bon 
a br 
bon 
was 
sion 
diffe 
and 
inco 
Lun 
(193 
tax 
brol 
that 
taxa 
und 
ican 
(194 
that 
taxa 
Just 























































ll his 
The 
1 law 
have 

that 
trust 
three 
death 
dchil- 
in an 
held 
trust 
s sub- 


broad 
led to 
yment 
is any 
at 4S 
st was 
it was 

com- 
uterial 
rest is 
of the 
efuses 
urt of 
the re- 
e that 
vrong. 
ut re- 
ajority 
licated 
itor of 


; with- 


engthy 
yn the 
»xisted 
vat the 
ot “in- 
pinion 
tax 1S 
y inter- 
alue of 
er was 
le time 


lissent- 
nildren 
had to 
ot the 
n inde- 
; inter- 
ry reg- 
taxa bil- 
e exist- 





ence of a reversion be determined by 
a declaratory judgment of the local 
court. 

{It may be noted that a recom- 
mendation for legislation to change 
the rule of the Church case has been 
adopted by the Association at the in- 
stance of the Tax Section. See page 
251 of this issue. ] J. 

The cases were argued by Arnold 
Raum for the Commissioner, Wil- 
liam W. Owens for Church’s Estate 
and Herbert A. Friedlich for Spie- 
gel’s Estate. 

Purchase of Own Bonds at Discount 
—lIncome v. Gift 

® Commissioner v. Jacobson, 336 
U. S. 28, 93 L. ed. Adv. Ops. 297, 69 
S. Ct. 358, 17 U.S. Law Week 4103. 
(Nos. 32 and 33, decided January 17, 
1949.) 

The taxpayer had borrowed money 
on his personal bonds, secured by a 
leasehold, He was subsequently in 
what the court found to be “strait- 
ened financial circumstances’, but 
his net worth and prospective income 
were sufhcient to preclude “insol- 
vency”. Moreover, the value of the 
leasehold was greater than the face 
amount of the outstanding bonds. 
The taxpayer at various times pur- 
chased some of the bonds for half or 
less of their face amount. In some 
cases the purchase was by direct ne- 
gotiation with the owner; in others, 
the purchase was made through a 
bondholders’ committee or through 
a broker. In every case, however, the 
bondholder knew that the taxpayer 
was the purchaser. The Commis- 
sioner asserted that in every case the 
difference between the face amount 
and the purchase price was taxable 
income under United States v. Kirby 
Lumber Company, 284 U. S. 1 
(1931). The Tax Court sustained the 
tax on the purchases made through 
brokers and the committee, but held 
that the direct purchases were non- 
taxable “gifts” from the bondholders 
under the rule of Helvering v. Amer- 
ican Dental Company, 318 U.S. 322 
(1943). The Court of Appeals held 
that all of the transactions were non- 
taxable gifts. In an opinion by Mr. 
Justice Burton, the Court holds that 


Review of 


all the purchases created taxable 
income. 

The opinion adopts a subtle dis- 
tinction to reconcile the American 
Dental case, There, the creditor re- 
leased part of a claim for cash and 
the balance “for nothing”. Here, the 
creditors transferred the entire debt 
for the best price obtainable. The 
latter situation is said to be incom- 
patible with any concept of “gift”. 
The opinion, it may be noted, ap- 
parently approves the ruie an- 
nounced by the lower courts that in- 
solvency precludes the realization of 
debt cancellation income. It also 
seems to imply that the debt cancel- 
lation might have been absorbed in 
a reduction of property cost if the 
taxpayer had been able to trace the 
original loan to specific property still 
held by him. 

Mr. Justice RUTLEDGE, concurring, 
advocated a direct overruling of the 
American Dental case. Mr. Justice 
Reep and Mr. Justice Douctas dis- 
sented in a short opinion because the 
decision was inconsistent with that 
case. ]. 

The case was argued by Arnold 
Raum for the Commissioner, and by 
Theodore R. Colborn for Jacobson. 


Charitable Remainder in Corpus of 
Trust Fund Is Not Deductible for Pur- 
poses of Estate Tax Where Trustees 
Are Authorized To Invade Corpus and 
Instructed To Provide for Life Benefi- 
ciary “As She May Desire’’. 


®Henslee v. Union Planters National 
Bank and Trust Company, 335 U. S. 
595, 93 L. ed. 239, 69 S. Ct. 290, 17 
U. S. Law Week 4100. (No. 90, de- 
cided January 3, 1949.) 

Under the terms of a will the es- 
tate was bequeathed to the respond- 
ent bank to hold in trust, with in- 
structions to pay testator’s mother 
$750 monthly from the income or 
principal during her life, and au- 
thority to make additional payments 
from income or principal, the corpus 
after her death to be paid to various 
legatees, among them four charities. 
One clause of the will read: “The 
first object to be accomplished in the 
administration and management of 
my estate and this trust is to take 
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care of and provide for my mother 
in such manner as she may desire 
and my executors and trustees are 
fully authorized and likewise di- 
rected to manage my estate primarily 
for this purpose.” The Commissioner 
disallowed a deduction from testa- 
tor’s gross estate under Section 812(d) 
(the charitable gift section) of the In- 
ternal Revenue Code, on the ground 
that the possibility of invasion of the 
corpus for the mother’s benefit pre- 
vented the ultimate gift of the corpus 
to the charities from being “presently 
ascertainable, and hence severable 
from the interest in favor of the 
private use’. In spite of much evi- 
dence tending to show that invasion 
of the corpus was unlikely, the Dis- 
trict Court upheld the Commissioner 
on the authority of Merchants Bank 
v. Commissioner, 320 U.S. 256 (1943). 
The Court of Appeals reversed, say- 
ing that the mother’s great age, in- 
dependent means and modest tastes 
raised a triable issue of fact as to 
whether the charitable interest was 
subject to depletion in her favor. 
The Supreme Court reversed the 
Court of Appeals in a per curiam 
opinion. 

The Merchants Bank case is con- 
trolling, the opinion declares. The 
Court relies heavily upon the testa- 
tor’s statement of the primary pur- 
pose of the trust. The salient fact, 
the opinion says, is that the purposes 
for which the mother could, and 
might wish to have the funds spent 
do not lend themselves to reliable 
prediction. The unlikelihood that 
the corpus would be invaded does 
not control, the Court adds, and the 
fact that the corpus was in fact in- 
tact at the mother’s death is imma- 
terial. 

Mr. Justice DousLas, Mr. Justice 
JACKSON and Mr, Justice FRANKFUR- 
rER dissent upon the grounds set 
forth in the dissent in the Merchants 
Bank case. Mr. Justice FRANKFURTER 
notes briefly that he has changed his 
mind upon the Merchants Bank case 
and will “not compound error by 
pushing that case still farther”. Y. 

The case was argued by Arnold 
Raum for the Collector, and by Sam 
Polk Walker for the trustees. 
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Administrative Law . . . judicial review 

. right to subsidy under Soil Con- 
servation and Domestic Allotment Act 
and amount therof not ‘‘facts'’; de- 
termination thereof therefore review- 
able. 


® Aycock-Lindsey Corp. v. U.S., 
C.A. 5th, December 23, 1948, Waller, 
C. J. (Digested in 17 U. S. Law Week 
2304, January 11, 1949). 


Appellant, a naval stores produc- 
er, sued under the Tucker Act to 
recover subsidy payments allegedly 
due it and its wholly-owned subsidi- 
ary under the Federal Soil Conserva- 
tion and Domestic Allotment Act. 
Payments for 1943 claimed by the 
two corporations had been denied in 
part by the Department of Agricul- 
ture on the ground that the two cor- 
porations were to be regarded as a 
single person for purposes of apply- 
ing the $10,000 limit on subsidy pay- 
ments established by the Act. The 
1943 payments had been further re- 
duced by the amount of alleged over- 
payments for 1942 when the two 
corporations had been regarded as 
separate units. The District Court 
dismissed the action for lack of juris- 
diction on the grounds that the claim 
was not founded upon a “law of Con- 
gress” or upon a “regulation of an 
executive department” or upon a 
“contract, express or implied”, with- 
in the terms of the Tucker Act, and 
that judicial review of the decision 
of the Department was prohibited 





EDITOR'S NOTE: The omission of a cita- 
tion to United States Law Week or to 
the appropriate official or unofficial re- 
ports in any instance does not mean that 
the subject matter has not been digested 
or reported in those publications. 
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by §14 of the Soil Conservation and 
Domestic Allotment Act and §385 of 
the Agricultural Adjustment Act, 
which provided that the “facts con- 
stituting the bases” for payments, 
when determined by the Secretary of 
Agriculture, should not be review- 
able. Dismissal was reversed upon 
appeal. 

The Court held that the claim 
was based upon a regulation of an 
executive department. Moreover, in 
view of the numerous requirements 
preliminary to qualification for sub- 
sidy payments, the payments were 
deemed to be compensatory, not 
mere gratuities, and accordingly 
there was an implied contract to 
make such payments on a basis of 
substantial equality between pro- 
ducers similarly situated. 

The Court also maintained that 
judicial review was proper as to the 
legal question of the separability or 
unity of appellant and its subsidiary, 
despite statutory prohibition of re- 
view of determinations of fact. 

Hutcheson, C. J., dissenting, ex- 
pressed agreement with the court be- 
low that, since the Allotment Act 
did not entitle any person to a spe- 
cific sum of money in return for vol- 
untary compliance with the conser- 
vation program, there was no cogniz- 
able claim under the Tucker Act, 
and that whether there was a right 
to the payment and the amount of it 
were facts whose determination by 
the Secretary was put by the statute 
beyond review. He also asserted that 
the suit was premature, since the 
record did not show that the Secre- 
tary had made a final disposition of 
the claim. 


Attorney and Client . . . disbarment 
. .. Patent Office disbarment proceed- 
ings conducted eighteen years after 


alleged misconduct reversed for lack 
of legally sufficient evidence and for 
denial of due process. 


® Dorsey v. Kingsland, C.A., D.C., 
January 26, 1949, Clark, J. 


Appeal was taken from a denial 
by the District Court of appellant 
attorney's petition to annul an order 
of the Patent Office which disbarred 
him from practice before the Office 
on grounds of gross misconduct. In 
a proceeding begun in 1944, appel- 
lant was apparently found guilty 
by the Patent Office on counts 
charging, in substance, that he par- 
ticipated in the preparation of an 
article filed in the Patent Office in 
1926 in support of an application for 
a patent, that he misrepresented the 
article as the disinterested work of 
one Clarke, that he misrepresented 
the article’s contents and import to 
the Patent Office and the Court of 
Appeals for the Third Circuit, and 
finally that $8,000 was six years later 
paid to Clarke by the party inter- 
ested in the procurement of the 
patent. 

Reversing the judgment appealed 
from, the Court held that the evi- 
dence was legally insufficient to justify 
disbarment, and decried in a scathing 
opinion the absence in the proceed- 
ings of “process of law of any kind 
except bureaucratic ‘lynch law’ ” 
The Court assailed the Office for 
waiting more than eighteen years 
“until the evidence had largely dis- 
appeared to bring stale charges 
against appellant”, and then pro- 
ceeding to try and convict him be- 
fore a “kangaroo court”; it was 
pointed out that appellant was tried 
on many charges of which he had 
not been apprised, against which 
he had not been afforded an oppor- 
tunity to prepare his defense, and 
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with which the evidence did not 
even remotely connect him. In attrib- 
uting administrative finality to the 
determination the District Court was 
held to have erred in view of the 
review afforded under 35 USC §11 
(1946), based upon 42 Stat. 390-1 
(1922), and in view of §10 (e) of 
the Administrative Procedure Act 
of 1946 (5 USC §1001), which was 
said to require substantial probative 
evidence to sustain the judgment 
of an administrative tribunal. 

In reviewing the record, the Court 
found that appellant’s connection 
with the article consisted of a slight 
verbal correction of two words in 
the draft, that the truth of the article 
had not been called into question, 
and that he was not guilty of mis- 
representing its contents. It did not 
consider him guilty of any derelic- 
tion of his duty as a member of the 
Patent Bar in failing to make known 
the exact contribution of several 
people to the article’s preparation, 
even if he had known it. As for the 
charge that he misled the Court of 
Appeals, the Court observed: “So 
far as we have been able to find never 
before in the history of the country 
has a subordinate committee of a 
mere bureau of the government had 
the arrogance to assume to set itself 
up as the protector of the dignity 
and intelligence of a United States 
Court of Appeals.” 


Edgerton, J., dissenting, considered 
it immaterial that appellant did not 
write the article or that it did not 
contain false statements. He pointed 
out that it did contain statements of 
opinion and he quoted correspon- 
dence, showing that the attorney 
knew that the article was prepared 
as “propaganda” on behalf of the 
party interested in the application, 
and an affidavit, in which the attor- 
ney admitted that at his request the 
article was filed with the application. 
He stated that the attorney had ad- 
mitted that he had represented it to 
the Patent Office as the disinterested 
work of Clarke. He maintained that 
fraud was fairly charged, proved and 
found, and the proceedings properly 
conducted. 
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Constitutional Law . . . freedom of re- 
ligion . . . public safety held superior 
to religious practice involving handling 
of poisonous snakes in public. 


® State v. Massey and Bunn, N. C. 
Supreme Ct., January 7, 1949, Stacey, 
Ch. J. 

The Court in this case upheld the 
judgments finding defendants guilty 
of endangering the public health, 
safety and welfare by handling poi- 
sonous reptiles in such a manner as 
to constitute a public nuisance in 
violation of a municipal ordinance 
forbidding such conduct. They had 
handled copperheads without unto- 
ward event at services at the Zion 
Tabernacle Church in Durham. De- 
fendants contended that the ordi- 
nance infringed upon their religious 
freedom, since the handling of poi- 
sonous snakes without harm to them- 
selves or others was the power which 
they were commanded to show to the 
people. The Court maintained, how- 
ever, that the public safety was su- 
perior to defendants’ religious prac- 
tice. 


Contracts . . . subcontracts . 


contractor with government not en- 


. . prime 


titled to recovery, on behalf of its 
subcontractors, of damages caused 
them by government, where subcon- 
tracts relieve contractor from liability 
to subcontractor for such damages. 


® Continental Illinois National 
Bank & Trust Co. v. U. S., U.S. Ct. 
Cls., January 3, 1949, Jones, Ch, J. 
Plaintiff, a partnership holding a 
contract with the government, sued 
on behalf of its subcontractors for 
damages allegedly caused them by 
the government, including the cost 
cf extra work. The provisions of the 
contract required that subcontrac- 
tors and the terms of all subcon- 
tracts be approved by the contracting 
officer, and bound the subcontractors 
to all the terms of the contract; it was 
specified, however, that the docu- 
ments did not create a contractual 
relation between the subcontractors 
and the government. Each subcon- 
tract stipulated that the prime con- 
tractor was not liable to its subcon- 


tractors for any loss or damage caused 
them by the government. 

Granting defendant’s motion to 
limit findings of fact, the Court 
ruled that, because of the provision 
in the subcontracts relieving the 
prime contractor from liability for 
acts of the government, plaintiff was 
not entitled to recovery on behalf 
of its subcontractors (Severin v. U. S., 
99 Ct. Cls. 435 [cert. denied 322 U.S. 
733], Merritt v. U. S., 267 U.S. 338, 
and Stewart & Co. v. U.S., 105 Ct. 
Cls. 284). The Court admitted that 
the “peculiar provisions” of the in- 
stant contract “border on creating a 
privity of contract between the Gov- 
ernment and the subcontractor”, 
but maintained, nevertheless, that 
it lacked jurisdiction under the 
‘Tucker Act to consider the claims on 
behalf of the subcontractors. 

Madden, ]J., with whom Howell, 
J., concurred, dissenting, argued that 
recovery for wrongs suffered by sub- 
contractors at the hands of the gov- 
eznment should not depend on the 
fortuitous presence or absence in 
the subcontracts of an express pro- 
vision relieving the prime contractor 
from liability for such violations, 
especially since in granting recovery 
in these cases the Court did not pre- 
suppose the factual existence of such 
liability. Judge Madden considered 
the majority doctrine contrary to the 
decision in U. S. v. Blair, 321 U.S. 
730, and stated that he would over- 
rule the Severin case, in which he 
wrote the Court’s opinion. 


Corporations . . . future dividends .. . 
words of transfer or irrevocable divi- 
dend order necessary to effect equita- 
ble assignment . . . before Uniform 
Stock Transfer Act registry or delivery 
of certificate necessary. 


= In re Gleichman, Doc. No. 124, 
Office of Alien Property, December 
3, 1948. 

Claimant, proceeding under §32 of 
the Trading with the Enemy Act, 
sought payment to him of dividends 
received and to be received by the 
Alien Property Custodian on stock 
in a Delaware corporation, vested 
in 1942. Claimant asserted that the 
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statutory requirement of a pre-vest- 
ing property interest was met since 
his assignor had acquired an equit- 
able interest in the nature of a servi- 
tude or lien upon the shares by virtue 
of a 1931 agreement whereby a Ger- 
man corporation, in whose name the 
shares were registered, agreed to pay 
to claimant’s assignor all dividends 
received. There was no agreement 
to lodge a dividend order with the 
issuing corporation although a rev- 
ocable order was actually so lodged. 
The claims branch of the Office of 
Alien Property opposed the claim on 
the ground that claimant acquired, 
through his assignor, no equitable 
or other proprietary interest. 

The claim was rejected by the 
claims examiner, who maintained 
that claimant’s right did not rise to 
the dignity of an equitable assign- 
ment, to effect which “there must 
be an appropriation of a fund with 
words of transfer or an order of pay- 
ment out of a specific fund, and the 
appropriation or order must be irrev- 
ocable and place the fund beyond 
the control of the assignor.” More- 
over, under the then Delaware law 
(i.e., prior to adoption of the Uni- 
form Stock Transfer Act in 1945), 
“the right to future dividends, as a 
proprietary interest, is an insepar- 
able incident of the ownership of 
the stock evidenced by registry in 
the name of the stockholder, or by 
possession of the certificate duly en- 
dorsed by the person shown on the 
books to be the stockholder.” 


Insurance . . . reformation . . . incon- 
testable clause in policy bars suit to 
reform policy into form which parties 
are alleged to have intended. 


® Richardson vy. Travelers Insurance 
Co., C.A. 9th, December 13, 1948, 
Orr, C.J. (Digested in 17 U.S. Law 
Week 2307, January 11, 1949). 


Plaintiff insurer alleged that, 
through an error in its office, it 
issued to defendant in 1926 a $10,000 
“Pension Policy, age 65”, which en- 
titled the insured to receive upon 
maturity of the policy benefits in 
twice the amount offered by the pol- 


icy for which he had applied; that 
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after defendant had for twenty years 
paid the premiums applicable to 
the lower-benefit policy, plaintiff 
discovered and sought to rectify its 
error and that defendant refused to 
permit an exchange of policies. 
Plaintiff sued to have the policy re- 
formed to represent the true agree- 
ment of the parties. Judgment for 
plainuii was reversed on appeal. 

The central issue was, in the 
Court’s opinion, wheiher such suit 
for reformation was barred by the 
incontestability clause in the policy, 
which read: “This contract shall be 
incontestable after one year from 
date of issue, except for non-payment 
of premiums.” It had been held, in 
Columbia National Life Insurance 
Co. v. Black, 35 F. (2d) 571 (CA. 
10th) , where a similar incontestable 
clause was in the policy, that a suit 
for reformation was “not a contest 
of the policy, but a prayer to make a 
written instrument speak the real 
agreement of the parties.” The 
Court, however, without citing any 
authority for its position, deemed 
the Black opinion erroneous on the 
ground that it assumed either (a) 
that the incontestable clause re- 
ferred to the terms of the alleged 
true agreement rather than the 
terms of the policy, or (b) that the 
policy itself consisted of the true 
agreement rather than of the terms 
set forth in the policy. Neither of 
these assumptions was considered 
tenable, since the phrase “this con- 
tract shall be incontestable” was said 
to refer unambiguously to the 
written policy and not to the negotia- 
tions, verbal agreements, or written 
application preceding issuance. The 
Court pointed out that its conclu- 
sion was supported in addition by 
the reason for inclusion of the incon- 
testable clause (i.e., to assure the 
insured that the beneficiaries would 
receive payment and not a law suit), 
and by the similarity of the defense 
of mistake to the defense of fraud 
which was clearly barred by an in- 
contestability clause. 


Bone, C. J., dissented without 
opinion. 


Literary Property . . .title by prescrip- 
tion . . . title to manuscript of de- 
ceased author acquired by open and 
notorious possession insufficient to 
support right f reproduction. 


® Chamberlain et al. v. Feldman et 
al., N. Y. Supreme Ct., App. Div., 
Ist Dept., December 20, 1948, Shien- 
tag, J. 


Trustees under the will of Mark 
Twain sued to enjoin publication of 
an unfinished manuscript, written by 
Mark Twain in 1876, on the theory 
that defendants had no title to the 
literary property in the manuscript 
as distinguished from its physical 
ownership. Defendants contended 
that the manuscript, rejected by 
William Dean Howells for the 
Atlantic Monthly in 1876, was never 
returned to the author but came into 
the hands of a third party and by 
him was sold to a manuscript collec- 
tor, Dr. James Brentano Clemens, 
held for many years, and then pur- 
chased by one of defendants from the 
collector’s estate. The Court stated 
that the most that would be trans- 
ferred, under those circumstances, 
would be the property in the manu- 
script as a result of years of open 
and notorious possession by the 
collector and that the right to pub- 
lish could not be inferred from the 
mere possession of the manuscript 
under these circumstances. Pushman 
v. New York Graphic Society, 287 
N. Y. 302, where intent to transfer 
the right of reproduction was in- 
ferred from the giving of an uncon- 
ditional bill of sale by the artist, 
was distinguished on the ground that 
here there was no proof of such a 
voluntary transfer, the Court saying, 
“In other words, there is no basis 
for presuming or inferring that Mark 
Twain himself transferred the manu- 
script, or that, assuming such a 
transfer, there should be a further 
inference that it was without reserva- 
tion and) that all intermediate trans- 
fers into the possession of Dr. James 
Brentano Clemens carried with it 
similar transfers of the literary 
property without reservation.” 
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Patent Office . . . rules of practice and 
procedure amended. 


® Code of Federal Regulations, Tit. 
37, Ch. 1, Pts. 1,5,9,10,100 (13 Fed. 
Reg. 9575) . 

In the Federal Register of De- 
cember 31, 1948, the Patent Office 
announced the adoption of new rules 
of practice in patent cases (Pt. 1), 
the postponement to July 1, 1949, of 
the supersedure of § 5.11 by § 100.44, 
the cancellation as obsolete of Pt. 9 
on prints and labels, the discon- 
tinuance of old Pt. 10 on organiza- 
tion and functions, a subject matter 
which will henceforth be dealt with 
in the Notices section of the Federal 
Register, the establishment of a new 
Pt. 10 on forms for patent cases, and 
the amendment of Pt. 100 which 
covers rules of practice in trade-mark 
cases. 

The new rules of practice, which 
become effective March 1, 1949, in- 
troduce changes in procedure and 
in the rules relating to the recogni- 
tion of attorneys and agents; they 
will apply to further proceedings in 
applications pending on that date, 
and also to further inter partes 
action in contested cases then pend- 
ing, except as the Commissioner 
shall otherwise direct. Certain new 
provisions regarding appeals are not 
to apply to appeals from final rejec- 
tions of the primary examiners made 
before March 1, 1949, and appeals 
to the Board of Appeals therefrom 
are to be governed by the applicable 
rules in effect prior to March 1. New 
provisions with respect to the notice 
and reasons of appeal to the United 
States Court of Customs and Patent 
Appeals are not to apply to cases in 
which the time for appeal had ex- 
pired prior to March 1, 1949. The 
old rule relating to advertising by 
attorneys and agents is included 
without change, pending further con- 
sideration of its proposed revision. 


Public Officers . . . personal liability 

. . malice toward registrant, based 
on belief he is seeking undeserved im- 
munity, insufficient to render Selective 
Service officials personally liable for 
misclassification. 
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® Gibson v. Reynolds, C. A. 8th, 
January 11, 1949, Collet, C. J. 


Plaintiff, a Jehovah’s Witness, was 
allegedly wrongly classified by de- 
fendant wartime Selective Service 
officials, who ordered him to report 
to a conscientious objector’s work 
camp despite his contention that he 
was a minister of religion and exempt 
from any service under the Selective 
Training and Service Act of 1940. 
His complaint, which sought dam- 
ages for misclassification, was dis- 
missed on the ground that defendants 
in classifying plaintiff acted within 
the scope of their duties and were 
not subject to civil action for dam- 
ages on account of such acts (77 F. 
Supp. 629). Dismissal was affirmed 


on appeal. 

The Court disposed of the case 
on the theory that defendants’ acts 
were privileged; accordingly, there 
was no liability either for malicious 
prosecution or under the Civil 
Rights Act, even if the classification 
were wrong to plaintiff's injury. The 
Court pointed out that two princi- 
ples were involved: that no one 
shall be above the law and that cer- 
tain public officials shall not be 
civilly liable for malicious improper 
administration of the duties of their 
offices. It was said that these prin- 
ciples were to be reconciled by the 
qualification of the latter that, when 
an officer performs an act under 
color of his office with motives to 
attain personal ends or satisfy spite, 
ill-will, revenge, greed or avarice, or 
performs it clearly without any 
right to act, he is not acting within 
the scope of his authority and the 
cloak of his office furnishes him no 
protection from civil actions for an 
injury perpetrated. It was held that 
the facts of the case did not bring it 
within this qualification. Animosity 
or malice arising from enthusiasm 
in law enforcement against one seek- 
ing an immunity to which the officer 
feels he is not entitled was said to 
be insufficient to avoid the rule of 
immunity; it is when the officer 
maliciously pursues the litigant and 
not the attainment of the object of 
his statutory duty that the immunity 


ceases. 


Shipping . . . conflict of laws . . . law 
of the flag determines question 
whether abandonment of ship releases 
crew from further obligation .. . like- 
wise question whether captain's threat 
of deprivation of wages constitutes re- 
pudiation of contract. 


® Usatorre et al. v. M/T Victoria, 
C.A. 2d, January 27, 1949, Frank, C.], 

The crew of the Argentine tanker 
Victoria, acting pursuant to the cap- 
tain’s orders, abandoned ship at sea 
in 1942 after the vessel had been 
struck by two torpedoes and was be- 
lieved to be sinking. The following 
day, sailors from a United States de- 
stroyer went aboard the Victoria and 
got her under way; subsequently, the 
Victoria’s lifeboats were picked up, 
and her crew returned to the ship 
and brought her into New York. The 
crew of the Victoria had signed on in 
Argentina for a voyage to New Jer- 
sey and return. After arrival in New 
York, certain crew members filed 
libels against the Victoria for salvage. 
Subsequently, after having been told 
by the captain that because of filing 
the libels they would, upon return to 
Argentina, lose their wages and sea- 
men’s papers, and perhaps be jailed, 
they left the ship and filed an addi- 
tional libel for wages. 


Judgment for libellants was re- 
versed on appeal and remanded for 
certain findings of fact as to the law 
of Argentina. The Court agreed with 
the lower court that abandonment of 
the vessel under the captain’s orders 
might relieve the crew from their ob- 
ligation to save the vessel, if possible, 
so that upon their subsequent return 
they were independent salvors and 
entitled to salvage. The Court was, 
however, of the opinion that whether 
this result followed abandonment 
under the captain’s orders or only if 
the ship was, in fact, no longer navi- 
gable was a matter of the “internal 
economy” of the ship, to be deter- 
mined under Argentine law, rather 
than under the jus gentium which 
had been applied below. The case 
was remanded for a finding on the 
Argentine law. Evidence on the 
point, introduced by defendant, was 
deemed of doubtful sufficiency, be- 
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cause of inadequate consideration of 
Argentine judicial decisions; the 
Court challenged the theory of de- 
fendants’ witness that only the Ar- 
gentine Code and the works of com- 
mentators thereon were relevant to 
determination of Argentine law. 

A finding was also required as to 
whether, under Argentine law, the 
captain had repudiated the contract 
with the crew members by threaten- 
ing them with loss of wages and pa- 
pers because they brought the salvage 
libels: if so, the seamen would be en- 
titled to judgment for their wages; 
if not, they would lose the wages be- 
cause of “unjustifiable desertion”. 


Specific Performance . . . unconscion- 
able bargains . . . contract for sale 
of carrots to be grown, executed on 
buyer's printed form, held so one- 
sided as to be unenforceable in equity. 


® Campbell Soup Co. v. Wentz, C. A. 


. 8rd, December 23, 1948, Goodrich, 


Gude 

Plaintiff soup company sued to 
compel specific performance of a 
contract for the sale of Chantenay 
red-cored carrots, which were par- 
ticularly adapted to the manufacture 
of plaintiff's soup. Defendant grower 
had contracted to sell to plaintiff all 
such carrots grown on a certain tract. 
When the carrots were ready for sale, 
however, a market price of $90 as 
against a contract price of $30 in- 
duced defendant to break his con- 
tract, At that time, the trial court 
found, it was “virtually impossible 
to obtain Chantenay carrots in the 
open market.” Judgment for defend- 
ant was affirmed on appeal. 

Specific performance was an ap- 
propriate remedy, in the Court's 
opinion, since the prevailing market 
conditions and the utility of Chan- 
tenay carrots to plaintiff made legal 
remedies for breach inadequate. The 
Court, however, deemed the contract 
so unconscionable as to be unen- 
forceable in equity. The Court 
maintained that the contract, ex- 
ecuted on a printed form provided 
by plaintiff, was completely one- 
sided, in that it provided for 
liquidated damages to plaintiff in 
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event of breach by defendant, but 
made no provision for damages for 
a breach by plaintiff, and excused 
plaintiff from accepting carrots 
under certain circumstances without 
either subjecting plaintiff to liability 
or permitting defendant to sell the 
carrots elsewhere, except with plain- 
tiff’s written consent. 


United States . . . territorial jurisdiction 

. residential requirements for New 
Mexico divorce are not satisfied by 
residence within federal project at Los 
Alamos. 


=" Chaney v. Chaney, N.M. Supreme 
Ct., January 6, 1949, Lujan, J. 

The question presented was 
whether persons living at Los 
Alamos, on land acquired by the 
United States through condemna- 
tion for the Los Alamos Project, are 
residents of New Mexico, for pur- 
poses of maintaining a divorce suit 
therein, Petitioner in the proceeding, 
who was a legal resident of Texas 
at the time of moving into Los 
Alamos, appealed from the judgment 
of the District Court which, on the 
ground that plaintiff failed to satisfy 
the one-year residence requirement 
imposed by New Mexico statute, 
denied the divorce. 


The Court, citing the United 
States Constitution, Art. 1, § 8, Cl. 17, 
giving Congress power “to exercise 
exclusive Legislation. over all 
Places purchased by the Consent 
of the Legislature of the State in 
which the Same shall be, for the 
Erection of Forts . and other 
needful Buildings”, held that resi- 
dence on the condemned area of the 
Los Alamos Project where the Los 
Alamos Atomic Energy Commission 
functioned did not suffice, since such 
land was not deemed a part of the 
State of New Mexico. The Court 
distinguished its ruling in Tenorio 
v. Tenorio, 44 N.M. 89, that resi- 
dence on Pueblo Indian lands, 
territorially within New Mexico, 
met the residential requirement for 
maintaining a divorce, by pointing 
out that “there was a difference in 
the status of Pueblo Indian lands 


and property acquired by the United 
States in the constitutional method 
when considered in relation to a 
question of ‘residence’ for purposes 
of a divorce action .. .” (Cf. Mullen 
v. Fayette, reviewed infra.) 


United States . . . territorial jurisdiction 
. ..in determining liability for accident 
on government reservation, state park- 
ing statute deemed applicable to fed- 
eral highway. 


#" Mullen v. Fayette, N. Y. Supreme 
Ct., App. Div., 3rd Dept., December 
29, 1948, Heffernan, J. 

Plaintiff, a 5-year-old boy, was 
injured by a passing bicycle when 
he stepped into the street to get 
around defendant's truck, which 
completely blocked the sidewalk in 
order to facilitate deliveries by de- 
fendant. A verdict for plaintiff was 
sustained on appeal. 

Defendant’s principal contention 
on appeal was that, since the accident 
occurred on United States property 
(i.e., a government reservation, one 
of the federal housing develop- 
ments), it was reversible error to 
permit the jury to take into con- 
sideration a state statute which 
prohibited parking on a_ public 
sidewalk except in case of emergency. 
The Court, however, deemed the 
statute applicable to any “public 
highway”, “whether it is owned by 
a private corporation, or one owned 
by the Government or a govern- 
mental corporation.” The Court dis- 
tinguished People v. Hillman, 246 
N. Y. 467, where the New York law 
of crimes was held inapplicable to 
acts performed on the highways of 
the West Point Reservation, saying 
that New York had consented to the 
purchase and ceded complete polit- 
ical dominion and legislative au- 
thority over the land. (Cf. Chaney 
v. Chaney, reviewed supra.) 


United States . . . Federal Tort Claims 
Act . . . property loss resulting from 
negligence of government engineers 
in instaHing revetment in river not ac- 
tionable under Act. 


® Thomas v. U.S., U.S.D.C., W.D. 
Mo., January 3, 1949, Duncan, D. J. 
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(Digested in 17 U. S. Law Week 
2336, January 25, 1949). 

Plaintiff landowners sued under 
the Federal Tort Claims Act to 
recover for damage to their property 
caused by the alleged negligence of 
War Department engineers in install- 
ing a revetment in the Missouri 
River. A motion to dismiss on the 
grounds that the court lacked juris- 
diction over the subject matter, and 
that the acts complained of were 
discretionary acts for which the 
government was not liable under the 
Act, was granted. 

The Federal Tort Claims Act 
exempts from the scope of its pro- 
visions any claim “based upon the 
exercise or performance or the 
failure to exercise or perform’ a 
discretionary function or duty on 
the part of a federal agency or an 
employee of the Government, 
“whether or not the discretion in- 
volved be abused” (28 USC § 2680 
[a]). The Court ruled that the 
method of carrying out the plan 
authorized by Congress for the de- 
velopment of navigable streams for 
navigation or for flood control, 
under the direction of the Chief of 
Engineers of the War Department, 
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was a “discretionary function” and 
that therefore the government was 
not liable either for the abuse of 
that discretion or for any error or 
mistake made in carrying it out 
[See also Denny v. United States, 
C.A. 5th, December 17, 1948, 35 
A.B.A.J. 144; February, 1949.] 
Venue . . . National Housing Act... 
suit against Federal Housing Adminis- 
tration on a cause of action arising 
from business done in district, held 
properly brought in that district. 


® Seven Oaks, Inc. v. Federal Hous- 
ing Administration, C. A. 4th, De- 
cember 11, 1948, Parker, C. J. 
Plaintiff, a Virginia corporation 
having its principal place of busi- 
ness in the Eastern District of 
Virginia, appealed from an order 
dismissing for improper venue its 
instituted in that district 
against the Federal Housing Admin- 
istration. The alleged cause of action 
arose in the Eastern District of 
Virginia, the Housing Administra- 
tion was carrying on business there, 
and one purpose of the suit was to 
have a trust impressed on certain real 


action 


17 


estate owned by defendant in the 
district. The Housing Administra- 
tion contended, inter alia, that venue 
was properly limited to the District 
of Columbia, or at least that the 
Administration had discretion as to 
acceptance of venue elsewhere. 

Reversing the order, the Court 
held the venue proper on the ground 
that the statute permitting suit 
against the Housing Administration 
authorized the Administrator, in his 
official capacity, “to sue and be sued 
in any court of competent jurisdic- 
tion, State or Federal” (49 Stat. 
1022), and that this was more than 
a mere waiver of immunity. 

Aside from this express provision, 
venue was deemed proper on the 
ground that the Administration was 
to be regarded as a public corpora- 
tion within the meaning of the 
venue statutes relating to corpora- 
tions (28 USC § 1391 [c]), and was 
suable within the district because 
engaged in business there. In any 
event, the fact that the suit sought 
to impress a trust on real estate 
within the district was deemed 
sufficient to satisfy the venue require- 
ment as to that cause of action 
(28 USC §§ 1392 [b], 1655). 
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CConsTITUTIONAL LAW—“Ju- 
dicial Control of Illegal Search and 
Seizure”: The leading comment in 
the Student Department of the De- 
cember issue of The Yale Law Jour- 
nal (Vol. 58—No. 1; pages 144-164), 
entitled as above, reviews the recent 
developments by statute and in case 
law of the doctrine of unlawful 
searches and seizures. The comment 
appears to favor continuation of 
the federal rule which excludes evi- 
dence illegally seized but suggests 
that an improvement of law enforce- 
ment agencies may eventually render 
the rule of exclusion unnecessary. 
(Address: The Yale Law Journal, 127 
Wall Street, New Haven, Conn.; 
price for a single copy: $1.00). 


ConstrruTioNAL LAW—“Re- 
ligious Liberty and the Supreme 
Court of the United States”: Godfrey 
P. Schmidt, a lecturer in law at the 
Fordham University School of Law, 
publishes in the November issue of 
the Fordham Law Review his analy- 
sis of McCollum v. Board of Educa- 
tion, 333 U.S. 203, in the light of 
the history of the First Amendment 
to the Constitution (Vol, XVII—No. 
2; pages 173-199). He refers to the 
fact that in the earliest cases dealing 
with the First Amendment, our first 
Presidents did not regard the teach- 
ing of religion in a state institution 
as a violation of the genius of the 
United States Constitution and he 
states: “It is hard to believe that Jef- 
ferson or Madison would have been 
deflected from this view by a reading 
of the Fourteenth Amendment.” He 
also attacks the logic of the majority 
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opinion in the McCollum case and 
challenges the reasoning which con- 
cludes “that a constitutional amend- 
ment which aimed at establishing 
freedom of all religions means free- 
dom from any religion in our public 
school system.” (Address: Fordham 
Law Review, 302 Broadway, New 
York 7, N. Y.; price for a single copy: 
$1.00.) 


Corporations — “No-Par 
Stock—Its Nature and Use”: Joseph 
E. Goodbar, the author of several 
monographs on corporation finance, 
presents as the leading article in the 
December issue of the Miami Law 
Quarterly (Vol. III—No. 1; pages 
1-25), his review of the efficacy of 
no-par stock as a means of equity 
financing under recent statutes, par- 
ticularly state and federal tax laws. 
He concludes that taxation at present 
discriminates against no-par stock 
and is discouraging in its use. He 
recommends that an effort be made 
to correct this condition so that the 
use of no-par stock for legitimate 
purposes may be encouraged. (Ad- 
dress: Miami Law Quarterly, Uni- 
versity of Miami, Miami, Fla.; price 
for a single copy: $1.00.) 


Decepents’ ESTATES—Prac- 
tice and Procedure—Symposium on 
the Model Probate Code and the 


Probate Law of Wisconsin: There 
have heretofore been noted in this 


department articles dealing with the 
Model Probate Code sponsored by 
the Association and drafted with the 
aid of the University of Michigan 
Law School. The Wisconsin Law 
Review for July, 1948 (Vol. 1948— 
No. 4) , contains an interesting series 
of articles on the Code presented in 
symposium form. The introductory 
article by Professor Lewis M. Simes 
of Michigan Law School, who had 
charge of the preliminary research 
and drafting, summarizes the steps 
by which the Code came into being 
and discusses important features of 
the Code. The following articles by 
prominent members of the Wiscon- 
sin Bar relate to specific features of 
the Code as viewed in the light of 
the Wisconsin law and practice. The 
subjects dealt with are jurisdiction, 
summary settlement of small estates, 
proposals to abolish estates of dower 
and curtesy, ex parte probate and 
appointment of personal representa- 
tives, court approval of compromises, 
and the problem of pretermitted 
heirs. (Address: Wisconsin Law Re- 
view, University of Wisconsin Law 
School, Madison, Wis.; price for a 
single copy, 75 cents.) 


Dowesric RELATIONS—“The 
Utility of Divorce Recognition Stat- 
utes in Dealing with the Problem 
of Migratory Divorce”: The confu- 
sion which obtains in our courts as 
to the recognition which should be 
accorded out-of-state divorces by the 
state of the parties’ domicile is dis- 
cussed in an article by Maurice H. 
Merrill, Professor of Law at The 
University of Oklahoma, in the Jan- 
uary, 1949, issue of the Texas Law Re- 





Editor’s Note 


Members of the Association who wish to. obtain any article referred to should 
make a prompt request to the address given with remittance of the price stated. If 
copies are unobtainable from the publisher, the Journal will endeavor to supply, 
at a price to cover cost plus handling and postage, a planograph or other copy of 


a current article. 
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view (Vol. 27—No. 3; pages 291-311). 
It is Professor Merrill’s contention 
that the state should be free to 
disregard attempted alterations of 
the marital status of its domiciliaries 
by the courts of other jurisdictions, 
even when done with the assent or 
collusion of the parties themselves. 
The various doctrines of disquali- 
fication and estoppel, and the United 
States Supreme Court’s recent appli- 
cation of the full faith and credit 
clause of the Constitution (Sherrer 
v. Sherrer, 334 U.S. 343; Coe v. Coe, 
334 U.S. 378), however, have seri- 
ously limited the effectiveness of 
the states’ control. The “socially 
undesirable character of the interests 
protected by the Coe-Sherrer rule”, 
according to Professor Merrill, are 
far outweighed by the beneficial 
purposes achieved by properly drawn 
state recognition statutes and the 
doctrine of those cases should be 
promptly overruled by the Supreme 
Court. (Address: Texas Law Review, 
University Station, Austin 12, Texas; 
price for a single copy: $1.00) . 


[nsuRANCE—“Insurable Interest 
in Property: A Socio-Economic Re- 
evaluation of a Legal Concept”: In 
the December, 1948, issue of the 
Columbia Law Review (Vol. 48— 
No. 8; pages 1162-1188) Bertram 
Harnett and John V. Thornton of 
the Columbia Law School present 
in an article entitled as above a 
detailed analysis of the doctrine of 
insurable interest. The authors be- 
lieve that the disquieting specter of 
wagering, which the insurable in- 
terest requirement was designed to 
eliminate, is no longer a threat to 
the insurer in the light of the highly 
developed actuarial computations 
and calculated premiums. Accord- 
ingly they find the present concept 
of insurable interest, based as it is 
upon “traditional property rights,” 
to be a legal anachronism. In its 
stead they suggest the requirement 
of an “insurable relationship”, a 
term which would accord greater 
recognition to the more tenuous 
property rights. (Address: Columbia 
Law Review, Kent Hall, Columbia 


University, New York 27, N. Y.; price 
for a single copy: $1.00.) 


InrerNaTIONAL RELATIONS 
—‘The Economic Cooperation Act 
of 1948”: The leading article in the 
December issue of the California 
Law Review (Vol. 36—No. 4; pages 
509-557) , entitled as above, presents 
a careful summary of the Economic 
Cooperation Act, by Walter S. Surrey, 
Assistant Legal Adviser of the De- 
partment of State and a member of 
the New York Bar. While the author 
is careful to state that the views 
expressed in the article are not in- 
tended to indicate the views of the 
Department of State, the article does 
contain several annotations of the 
development of this experimental 
legislation in the field of internation- 
al relations. He expresses the hope 
that a reconsideration of the legisla- 
tion by the present Congress will be 
along broad lines of international 
policy such as the facilitation of 
recovery, the problem of increasing 
American private investments in 
Europe and in increasing the dollar 
earnings of foreign countries. (Ad- 
dress: California Law Review, Boalt 
Hall of Law, University of Califor- 
nia, Berkeley 4, Calif.; price for a 
single copy: $1.25.) 


On AND GAS LAW—“Antitrust 
Laws and the Conservation of Oil 
and Gas”: In the December 1948 
issue of the Tulane Law Review 
(Vol. 23—No. 2; pages 183-208) 
Robert E. Hardwick of the Fort 
Worth Bar presents an outline of 
some of the problems discussed in 
his new book, Antitrust Laws, et al. 
v. Unit Operation of Oil or Gas 
Pools, (American Institute of Mining 
and Metallurgical Engineers, 29 W. 
39th Street, New York 18, N. Y. 
$1.50). Tracing the development of 
national policy and state statutes 
restricting oil and gas production to 
“reasonable market demand”, Mr. 
Hardwicke shows that such restric- 
tions constitute a practical and nec- 
essary method of preventing the 
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physical waste which would other- 
wise occur in unnecessary storage, 
the dissipation of reservoir energy 
and the wholesale abandonment of 
marginal wells. He submits that, 
under the rule of reason followed 
in the Appalachian Coals case (288 
U.S. 344), voluntary agreements re- 
stricting oil and gas production, such 
as those in California, should be 
considered legal under the anti-trust 
laws since their objective is to pre- 
vent waste and protect correlative 
rights in the public interest, and that 
their effect would not interfere with 
or substantially affect interstate and 
foreign trade or commerce. The al- 
ternative, he believes, might be a 
great waste of a valuable natural 
resource. (Address: Tulane Law 
Review, The Tulane University of 
Louisiana, New Orleans, La.; price 
for a single copy: $1.25.) 


Pusuic LAW — “Loyalty Among 
Government Employees”: Except for 
the Student Comment Department 
and Book Review Department, 
the entire December issue of The 
Yale Law Journal (Vol. 58—No. 1; 
pages 1-143) is devoted to an article, 
entitled as above, by Thomas I. 
Emerson, Professor of Law at the 
Yale Law School, and David M. 
Helfeld, Graduate Fellow at the 
Yale Law School. The article re- 
views the development of loyalty 
tests among employees who work for 
our Government and analyzes the 
extent and scope of the various pro- 
cedures adopted in recent years to 
rid the Government of disloyal em- 
ployees. The article is written from 
the point of view of the governmental 
employee who may be subjected to 
tests for loyalty. Professor Emerson 
is, himself, a former employee of 
the Federal Government, having oc- 
cupied several key positions. It is 
noted that a second article on loyalty 
investigations, written by Gen. Wil- 
liam J. Donovan, will appear in a 
later issue of The Yale Law Journal. 
Perhaps the most remarkable state- 
ments in Professor Emerson’s article 
are found in the concluding para- 
graphs. He states, categorically, “The 
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problem of loyalty is of minor sig- 
nificance in a healthy society” and, 
again, “In the long run the issue 
can be met only by an intelligent 
solution of the real problems which 
give rise to the conflicts that are now 
mistakenly viewed as questions of 
loyalty.” (Address: The Yale Law 
Journal, 127 Wall Street, New Ha- 
ven, Conn.; price for a single copy: 


$1.00) . 


Rear PROPERTY—‘“Fixiures and 
the Real Estate Mortgagee”’: Out of 
the “chaos of fixture law’, Professor 
Robert Kratovil of the Jaw faculty 
of De Paul University has prepared 
an orderly presentation of the sub- 
ject for the December issue of the 
University of Pennsylvania Law Re- 
view (Vol. 97—No. 2; pages 180-219). 
The traditional tests of a “fixture” 
—mode of annexation, adaptation to 
the realty, and intention—are criti- 
cally appraised in the light of the 
court holdings, as are the effects of 
the various state recording acts and 
equitable doctrines of bona fide pur- 
chase. Alse discussed, in addition to 
the conflicting rules at common law, 
are the rules under the Uniform 
Conditional Sales Act and in situa- 
tions involving parties to different 
types of security transactions. The 
question of material injury is also 
treated. Numerovs captions divide 
the article into easily consulted sub- 
divisions. (Address: University of 
Pennsylvania Law Review, 3400 
Chestnut Street, Philadelphia, Pa.; 
price for a single capy: $1.00.) 


"TaxaTIon—Decedents Estates— 
“Practical Aspects of Multiple State 
Taxation of Intangibles of Nonres- 
ident Decedents Since the Aldrich 
Case:” For those who would like to 
follow up the Aldrich case decided 
by the United States Supreme Court 
in 1942 (State Tax Commission of 
Utah v. Aldrich, 316 U.S. 174) which 
opened the door to multiple taxa- 
tion of intangibles by the different 
states, the article entitled as above 
by Warren Freedman appearing in 
the Fall, 1948, issue of the Notre 
Dame Lawyer (Vol. XXIV—No. 1; 
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pages 41-59) will be of interest. The 
article contains a useful summary of 
the laws of the several states, and the 
extent to which double taxation is 
avoided by reciprocity or outright 
exemption. The author points out 
that in the main the states have not 
abused their privilege freely to tax 
the intangibles of non-residents, al- 
though there is room for improve- 
ment with respect to the applica- 
tion of the so-called reciprocal sta- 
tutes. (Address: Notre Dame Law- 
yer, University of Notre Dame, Notre 
Dame, Ind.; price for a single copy: 
$1.00.) 


Torrs—The Role of Criminal 
Statutes in Negligence Actions’: 
An article dealing with the relevancy 
of criminal legislation to civil lia- 
bility appears under the above title 
in the January issue of the Columbia 
Law Review, (Vol. 49—No. 1; pages 
21-48) written by Clarence Morris, 
Professor at the University of Texas 
Law School. The article contains a 
discussion of the impact of criminal 
legislation upon the no-duty rule of 
negligence law and the resultant con- 
flict in authority on the question of 
when, if at all, the no-duty immunity 
of tortfeasors is dispelled by the 
breach of an applicable criminal 
statute. Assuming a duty of due care 
is found, the author proceeds to 
analyze the varying effect of a breach 
of a criminal enactment. He finds 
two broad classes of jurisdictions: In 
the first such a violation is treated 
as negligence per se. In the second 
the violation is merely evidence of 
negligence. The harsh effect of the 
former interpretation is ameliorated 
by certain exemptions, the net effect 
of which is to make the distinction 
between the first and second groups 
more apparent than real. Also men- 
tioned is the argument that con- 
formity to a criminal statute char- 
acterizes the act as one done with 
due care. Realistically, this point is 
concluded with the observation that 
mere obedience to a criminal act in 
itself is not determinative of negli- 
gence. (Address: Columbia Law Re- 
view, Kent Hall, Columbia Univer- 


sity, New York 27, N. Y.; price for 
a single copy: $1.00.) 


T RADE-MARKS—“Incontestabili 
ty under the Trade-Mark Act of 
1946”: While the new Federal Trade- 
Mark Act of 1946 generally increases 
the scope of protection for marks reg- 
istered under prior federal acts, as 
well as under the new Act, the pro- 
visions in the new Act making marks 
“incontestable” after a five-year con- 
testable period, apply only to marks 
registered or republished under the 
new Act. The many qualifications 
and exceptions limiting incontesta- 
bility have been regarded by some 
commentators as leaving marks ap- 
proximately as vulnerable and open 
to attack as before. The incorrect- 
ness of these views is demonstrated 
in an easily understandable but tech- 
nically accurate article entitled 
“Trademarks under the Lanham 
Act” by Walter J]. Derenberg, Trade- 
Mark Counsel to the Uniited States 
Patent Office, in the February issue 
of Fortune Magazine (Vol. XXXIX 
—No. 2; pages 147-153) in the re- 
cently instituted department on “The 
Law.” Dr. Derenberg states that the 
incontestability provisions bar “the 
three most common attacks on the 
technical validity of a registered 
mark—charges that it is merely de- 
scriptive, geographically significant, 
or a surname.” In view of the prefer- 
ence of businessmen for marks which 
are “either the owner’s family name 
or words that, if not entirely descrip- 
tive, are highly suggestive”, the au- 
thor believes that the “importance of 
these immunities cannot be overem- 
phasized.” Other aspects of the new 
trade-mark law receiving attention 
in the article are the statutory recog- 
nition of secondary significance, the 
liberalization of earlier inflexible 
standards of registrability, the con- 
structive notice afforded by registra- 
tion, and the problem of the marks 
becoming “the common descriptive 
name of an article or substance pat- 
ented or otherwise” and hence losing 
all protection. (Address: Time, Inc., 
540 N. Michigan Avenue, Chicago, 
Ill.; price for a single copy: $1.25). 
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BAR ACTIVITIES 








® This department of the Journal, formerly under the editorship of Richard B. Allen, 
will hereafter be conducted by Paul B. DeWitt, the Chairman of the Section of Bar 


Activities. Fundamentally it will remain the same—its purpose, in other words, is un- 


changed. It will, however, be different in one respect: In the future the plan is to pre- 


sent to the local and state bar associations a complete- report of the best activities of 


the organized bar throughout the country. Each month the publications of the nation's 


bar associations will be carefully scanned. Each month one or possibly two longer 


items which, it is felt, should reach the readers of this department will be chosen. The 


choice of material will not be haphazardly made. The editors of the Journal and 


the Editor of this department will screen the selections submitted. 


The whole concept of bar association activity was completely summed up by 


Charles M. Lyman, of the Connecticut Bar, writing in the Connecticut Bar Journal, Vol. 


22, No. 1. Mr. Lyman put it this way: "To me, it is amazing that a man can devote 


four years to his undergraduate courses and three years more to his law training, all 


in order to be allowed to practice law at all, and then fail to take an intense and 


self-sacrificing pride in the profession to which he has devoted some of the best years 


of his life. This is especially surprising in the case of a profession that denies the gain- 


ing of gold as its prime objective and lays down, as the ideal of its ethical and prac- 


tical reason for existing at all, altruistic and highly honorable service to the public. 


Yet, is one to expect to provide the maximum of that type of service solely by means 


of his own individual effort? Is it to be limited to the efforts that he puts forth in 


behalf of the separate appeals of selfishly-motivated persons for his personal help— 


for a valuable consideration? 


“There can be but one answer. Only the organized Bar can fulfill the ideals and 


destiny of the profession.” 


The objective of this department, then, is to help the organized Bar help itself. Its 


purpose will be well rewarded if once a month, in these columns, any bar association 


can find recognition for some job well done. 


To help a local bar association help itself, first the association must help us. What 


have you done? You tell us—we'll tell the world! 





® The Minnesota State Bar Associa- 
tion is undertaking a program of 
public relations to combat subversive 
forces by informing the lay public of 
the American legal heritage and of 
the importance of legal institutions 
in our national life, 

The program 
brochure prepared by the public 
relations committee of the associa- 
tion, headed by W. W. Gibson, of 
Minneapolis. A letter to members of 
the association from President Paul 


is outlined in a 


C. Thomas, of St. Paul, printed in 
the brochure, urging his fellow coun- 
selors to support the program, de- 
clares that its primary purpose is “to 
see that the United States of America 
remains a land of freedom and op- 
portunity for all, but, if this public 
relations program shall, as a by-prod- 
uct, increase the prestige of the legal 
profession in our state, we shall ac- 
cept that gain as proper”. 

The brochure notes that lawyers 
are by training and natural instinct 





the defenders of individual liberty 
and our free-enterprise system, and 
that they should be the natural lead- 
ers of the community. Moreover, it 
points out that what the people think 
of lawyers determines the extent to 
which they will follow the leadership 
of the Bar, support our judicial and 
law-enforcement system, support wise 
legislation and consult lawyers when 
legal service is needed. It reports that 
some $3,000,000 annually is paid to 
unauthorized practitioners for legal 
services in Minnesota. 

Ihe program has four parts: (1) 
a campaign in Minnesota news- 
papers, containing messages to the 
public at a high professional level 
which will serve to remind laymen of 
the many legal services rendered by 
members of the Bar; (2) sponsoring 
a competition which will induce 
members of the public to stop to 
think of “our priceless heritage of 
liberty” and of “the lawyer’s place in 
defense of that liberty”; (3) continu- 
ing and increasing services now being 
rendered; (4) ensuring public confi- 
dence in the profession by maintain- 
ing scrupulously high standards of 
ethics. For further information, 
write: Bert A. McKasy, New York 
Life Building, Minneapolis, 2. 


rr 


® Marked by several innovations and 
with speakers from five different 
states, the tenth annual meeting of 
the Oklahoma Bar Association was 
held November 18-20 at the Mayo 
Hotel in Tulsa. Registration exceed- 
ed 800 for a new attendance record 
for the Tulsa meeting. 

A one-day Legal Institute was held 
November 17, the day before the 
opening of the meeting, on the Reve- 
nue Act of 1948, and was presented 
by the American Law Institute, in 
collaboration with the American Bar 
Association. Other features of the 
meeting included a pre-trial confer- 
ence demonstration sponsored by the 
Conference of District, Superior and 
Common Pleas Judges of Oklahoma 
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and was presented because of recent 
action of the Oklahoma Supreme 
Court in promulgating a pre-trial 
conference rule. 

Jack Foster, editor of the Rocky 
Mountain News, Denver, Colorado, 
addressed the general assembly, and 
Frank E. Holman, president of the 
American Bar Association, was the 
speaker at the annual dinner. 


William S. Hamilton, of Pawhuska, 
Oklahoma, was elected president for 
the ensuing year, and Hicks Epton, of 
Wewoka, Oklahoma, was elected vice 
president. H. T. Tumilty, of Okla- 
homa City, retiring president, was 
elected to a three-year term on the 
Executive Council. 


eae Tee eyoore 


® The Columbus Bar Association on 
February 1 held a Legal Secretaries 
Institute. The meetings were at- 
tended by over 170 legal secretaries 
from Columbus and central Ohio. 
The Director of the Institute was 
Catherine M. Snyder, Director of the 
Katherine Gibbs School, of Chicago. 
Miss Snyder stressed particularly 
team work and cooperation between 
lawyers and _ secretaries—discussing 
the importance of first impressions, 
appearance and grooming, voice, per- 
sonality, receptionist techniques, of- 
fice etiquette, loyalty, office manage- 
ment and efficiency. Supplementing 
these points Helen Kiess, of the Ohio 
Bell Telephone Company, gave a 
demonstration of telephone tech- 
niques and Margaret McNamara, Ex- 
ecutive Secretary of the Columbus 
Bar Association, talked to the secre- 
taries about the many devices and 
forms that are time-savers and aids 
for a more efficient operation in the 
law office. The Association has re- 
ceived numerous requests from those 
secretaries who attended the Institute 
to hold further meetings and to con- 
tinue the type of educational pro- 
grams started during the Institute. 
Further information on this activity 
may be secured from Margaret Mc- 
Namara, Huntington Bank Building, 
Columbus. 


—_—_@—_——_ 
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" The Committee on Continuing 
Legal Education of the American 
Law Institute, collaborating with 
the American Bar Association, an- 
nounced recent developments in an 
attempt to act as a coordinating and 
advisory agency. Charles P. Curtis, of 
Boston; Weston Vernon, Jr., of New 
York City; and Robert B. L. Murphy, 
of Madison, Wisconsin were named 
to serve as new members of the Com- 
mittee. The Committee will assist 
state and local bar associations, law 
schools and other lawyer organiza- 
tions in the sponsoring of lecture se- 
ries, institutes, seminars and courses 
of importance in the continuing edu- 
cational process of lawyers. It is en- 
gaged in the preparation of appropri- 
ate literature for such programs and 
will assist local organizations in se- 
curing lecturers. 


The actual sponsorship must how- 
ever be local, by local agencies. To 
ensure the success of the project, 
there must be state and local organi- 
zations with permanency of person- 
nel and enthusiasm for the work to 
be done. The national Committee 
has been successful in procuring the 
appointment of state bar association 
committees in more than thirty states 
to cooperate with the national group. 
To secure greater coordination and 
permanency of personnel, the Com- 
mittee is now endeavoring to secure 
in each state the combined coordina- 
tion of these state bar committees, 
accredited law schools and extension 
divisions of universities. This method 
has proved to be remarkably success- 
ful in California, and in a somewhat 
different form, in Texas. 


It has been found that one of the 
most effective methods of bringing 
the value of continuing legal educa- 
tion home to members of the Bar 
everywhere is by providing one-day 
institutes on important subjects in 
connection with annual meetings of 
state bar associations. 


Such an institute on the Revenue 
Act of 1948 was held in Tulsa on No- 
vember 17, 1948, at the annual meet- 
ing of the Oklahoma State Bar 
Association with approximately 300 
lawyers in attendance. On the same 


day, at the annual meeting of the 
Nebraska State Bar, an institute on 
Tax and Non-Tax Aspects of Estate 
Planning was offered in Omaha with 
approximately 275 attorneys present. 

A twelve-lecture course on Funda- 
mentals of Federal Taxation was suc- 
cessfully offered in conjunction with 
the State Bar Association of Delaware 
in Wilmington during the fall of 
1948. 

A fifteen-lecture course on Prob- 
lems of General Practice is being 
offered in Philadelphia in coopera- 
tion with the Philadelphia Bar As- 
sociation. The course includes three 
lectures on each of five subjects, 
Problems of Legal Draftsmanship, 
Accounting for Lawyers, Forms of 
Business Organizations, Secured 
Transactions and Estate Planning. 
The enrollment exceeds 250. 


An Institute on the Revenue Act 
of 1948 was offered during the fall 
and winter in Fargo, North Dakota; 
Boise, Idaho; Pittsfield, Massachu- 
setts; Hartford, Connecticut; and 
Portsmouth, Ohio. 

One-day institutes on Legal Prob- 
lems in Tax Returns were held in 
four different cities in Wisconsin 
under the sponsorship of the Wis- 
consin Bar Association, with the ag- 
gregate attendance in excess of $50. 
A similar institute was held in Chapel 
Hill, North Carolina, for the North 
Carolina State Bar on January 21 
and 22, and the same program will 
be offered by the Chicago Bar Associ- 
ation some time in February. 

In the development of its litera- 
ture, the Committee has decided to 
use the system of Reporters and Ad- 
visers so successfully employed by the 
American Law Institute in the prep- 
aration of the various Restatements 
of the Law. 

A handbook entitled “Legal Prob- 
lems in Tax Returns” is now avail- 
able in printed form. It is particularly 
adapted to a one or two-day lecture 
course on the preparation of federal 
income tax returns of noncorporate 
entities. This pamphlet will also 
have considerable value on the li- 
brary shelves of general practitioners. 
The authors are Thomas P. Glass- 
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moyer and Sherwin T. McDowell, of 
Philadelphia. The advisers are Pro- 
fessor Paul G. Kauper, of the Univer- 
sity of Michigan; Robert B. Throck- 
morton, of Des Moines, Iowa; Joyce 
Stanley, of New York City; and Cal- 
vin Rankin, of Philadelphia. 

A syllabus on the “Revenue Act of 
1948”, prepared by George E. Cleary, 
of New York City, was used success- 
fully and extensively for the courses 
on that subject referred to above. 
That syllabus is now being revised 
and expanded by Mr. Cleary as Re- 
porter under the title “Wills, Trusts 
and Estate Planning”. The advisers 
are Mayo A. Shattuck, of Boston; 
David Richmond, of Washington, 
D.C.; Joseph O'Meara Jr., of Colum- 
bus, Ohio; and John Paul Jackson, 
of Dallas, Texas. It is contemplated 
that an additional Adviser will be 
secured to provide necessary material 
as to the law in community property 
states. 


Material is also being prepared on 
the subject of Federal Control of 
Commercial Practices. Professor Rob- 
ert R. Bowie, of Harvard Law School, 
and Professor $. Chesterfield Oppen- 
heim, of George Washington Univer- 
sity Law School, will be the Reporters. 

The Advisers will be Walter Deren- 
berg, of New York City; Armin John- 
son, of Minneapolis; Herbert Clark, 
of San Francisco; and one or more 
to be chosen later. 


Intensive work is under way for the 
preparation of materials on various 
aspects of Legal Draftsmanship. The 
Reporter will be Professor Marlin M. 
Volz, of the University of Wisconsin 
Law School, and the Advisers will be 
J. G. Thomas, of Champaign, IIli- 
nois; William L. Holloway, of San 
Francisco; Alan Loth, of Fort Dodge, 
Richard Bentley, of 


Iowa; and 


Chicago. 


A comprehensive syllabus on La- 
bor Law and Labor Negotiations has 


Legal Aid in the Federal Courts 


Inaugurated at New 


®" A significant advance in the de- 
velopment of legal aid on an ever 
broadening base of usefulness was 
signalized at proceedings held in the 
United States Courthouse in Foley 
Square, New York City, on January 
7. On that occasion there was in- 
augurated the Federal Courts Divi- 
sion of the Legal Aid Society of New 
York. Represented with distinction 
were the United States Court of Ap- 
peals and District Court and New 
York City Magistrates. The United 
States Attorney for the Southern Dis- 
trict of New York was present to- 
gether with representatives of the 
Legal Aid Society and of the Com- 
mittee on Legal Aid of the Associa- 
tion of the Bar of the City of New 
York and the Committee on Legal 
Aid Work of the American Bar 
Association. 

Judge John C. Knox of the Dis- 
trict Court presided in the best tra- 
dition. None would dispute his 


York Meeting 


characterization of Judge Learned 
Hand as “one of the outstanding 
jurists in all this world”. Judge 
Hand is held in universal esteem and 
affectionate regard. 

In emphasizing the importance of 
this new branch of legal aid, Judge 
Hand said, “It is a shocking thing not 
to give expert help to a man who is 
accused of crime”. Commenting up- 
on the impossibility of a layman 
without funds ascertaining and un- 
derstanding the rules under which 
he might be deprived of his property 
or his liberties or perhaps even his 
life, Judge Hand strongly deprecated 
the “shocking” necessity, absent 
legal aid, of saying to such a defend- 
ant, “we are going to impose the 
rules on you. We are very sorry if 
you haven’t any money to get an 
expert to help you to present your 


side”. And so he rejoiced in the ac- 


complishment of this new legal aid. 
Judge Knox paid high tribute to 
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been prepared with Marcus Manoff, 
of Philadelphia, as Reporter, and 
Professor Russell N. Sullivan, of the 
University of Illinois; Edward Davis, 
of Philadelphia; Charles Hamilton 
Jr., of New York City; and Minier 
Sargent, of Chicago, as Advisers. Pub- 
lication of this material is being with- 
held pending new congressional leg- 
islation, but the work will be off the 
press almost immediately after final 
enactment. 

Similar literature is also under 
preparation on the subjects of Legal 
of Small Ac- 


counting for Lawyers, and Bank- 


Problems Businesses, 
ruptcy. 

Further information regarding the 
national program can be obtained by 
writing to the Director, John E. Mul- 
133 South 36th Street, Phila- 
delphia 4, Pennsylvania, or to the 
Director for the Western Area, Pro- 
fessor James E. Brenner, Stanford 
University Law School, Stanford Uni- 


der, 


versity, California. 


Whitney North Seymour, President 
of the Legal Aid Society, for his fine 
work looking to the constitution of 
its new branch. In Mr. Seymour’s ab- 
sence, he presented the Vice Presi- 
dent of the organization, Timothy 
N. Pfeiffer. To him the Clerk pre- 
the 
new offices in the Courthouse. Mr. 


sented keys to the Society’s 
Pfeiffer told of the years during 


which the judges of the District 
the United States At- 


torney had cooperated in the con- 


Court and 
tinuing effort to secure adequate 
professional representation for poor 
persons accused of crime. 

John F. X. McGohey, the United 
States Attorney, followed Mr. Pfeif- 
fer, and he said, “I think it should 
be noted in the record . . . that there 
is probably no place in the world 
where the organized Bar has to its 
credit such a devotion to the defense 

(Continued on page 246) 
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OUR YOUNGER LAWYERS 


Charles H. Burton, Secretary and Editor-in-Charge, Washington, D. C. 





Mid-Year Meeting of Executive Council 


Held in Chicago 


® The mid-year meeting of the Ex- 
ecutive Council for the Junior Bar 
Conference was held on January 29 
and 30, at the Edgewater Beach 
Hotel, Chicago, Illinois. All of the 
regular Council members, as well as 
many committee chairmen, were 
present and participated actively in 
the highly successful meeting. 


Calendar Year Adopted 


A revolutionary change in the Con- 
ference by-laws which will have the 
effect of placing the Conference on 
a calendar year basis was authorized 
by the Association’s Board of Gov- 
ernors and the House of Delegates. 
Previously the Conference officers 
and Executive Council members have 
held office from annual meeting to 
annual meeting. The principal ob- 
jection to this basis of operation was 
that it was impossible for the na- 
tional officers to know in advance 
who would be elected at each annual 
meeting with the attendant result 
that, after each annual meeting, two 
to three months of conference activ- 
ity would be lost while the new of- 
ficers were setting up their organ- 
ization and making committee ap- 
pointments. On the new calendar 
year basis, however, the newly elected 
officers and Council members will 
have approximately four months aft- 
er their election before they assume 
the responsibilities of their respective 
positions in the Conference. In keep- 
ing with the new streamlining of the 
Conference organization, the Coun- 
cil passed a resolution recommend- 
ing a change in the Conference by- 
laws which would affirmatively place 
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the responsibility for making com- 
mittee appointments in each state 
upon the state chairman, with the 
Executive Council members acting in 
a supervisory and advisory capacity. 


Law Student Activity 


Charles W. Joiner, of Ann Arbor, 
Michigan, Chairman of the Com- 
mittee on Relations with Law Stu- 
dents, reported that this Committee 
had been set up on a regional basis 
throughout the country, with three 
or four law schools assigned to each 
region. One of the first objectives of 
the Committee is to seek to increase 
among law students knowledge of the 
American Bar Association and _ its 





activities. At the outset, a question- 
naire was sent to all law school deans 
to determine their attitude toward 
the establishment of law student as- 
sociations, Almost all of of the ques- 
tionnaires were promptly returned 
and the answers from the law school 
deans indicated a favorable attitude 
toward such associations. 


Inter-American Bar 


William A. Gillen, of Tampa, Flor- 
ida, Chairman of the Inter-Amer- 
ican Bar Committee, reported that 
all of the necessary plans for the 
establishment of a Junior Bar Sec- 
tion in the Inter-American Bar As- 
sociation at its meeting scheduled for 
Detroit, Michigan, May 22 through 
June 1 had been completed. The 
Committee is preparing a prospectus 
for the establishment of this section 
along the lines of a prospectus which 
was prepared immediately prior to 
the establishment of the Junior Bar 
Conference of the American Bar As- 
sociation. Mr. Gillen further stated 
that this project was receiving the 


The above photograph shows the Members of the Executive Council at the Mid-Year Meeting held on 
January 29-30, at the Edgewater Beach Hotel, Chicago, Illinois. 
Left to right, front row, are Charles R. Fellows, Tulsa, Oklahoma, 10th Circuit; W. Carloss Morris, Jr., 
Houston, Texas, Vice Chairman; William R. Eddleman, Seattle, Washington, Chairman; Charles H. Burton, 
Washington, D. C., Secretary, T. Julian Skinner, Jr., Jasper, Alabama, Last Retiring Chairman; Thomas 
Cooch, Wilmington, Delaware, 3d Circuit; standing are George E. Frederick, Milwaukee, Wisconsin, 7th 
Circuit; Stanley M. Brown, Manchester, New Hampshire, Ist Circuit; Randolph W. Thrower, Atlanta, 
Georgia, 5th Circuit; Richard H. Bowerman, New Hoven, Connecticut, 2d Circuit; Thomas M. Raysor, 
Washington, D. C., John W. Cummiskey, Grand Rapids, Michigan, 6th Circuit; Cameron W. Cecil, Los 
Angeles, California, 9th Circuit; John H. Lashly, St. Louis, Missouri, 8th Circuit, and E. Paul Mason, Jr., 
of Baltimore, Maryland, 4th Circuit, who also attended the meeting. 
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active support of the young lawyers 
of Canada as well as many Latin- 
American countries, and that he 
fully anticipated that the section 
could be created at the’ meeting in 
Detroit. 


Public Information Program 


Lewis R. Donelson III, of Memphis, 
Fennessee, reported that the Public 


Information Program had been set 
up on a nation-wide basis and was 
sponsoring many effective programs. 
One of the newest series was pre- 
pared by the Texas group and is 
known as “See Your Lawyer Series”. 
It depicts ordinary events from every- 
day business life and in the course of 
the script points out how a lawyer 
could be helpful in solving a prob- 


XN f 
~ Tax Notes 





® Prepared by Committee on Publications, Section of Taxation, Joseph S. Platt, 


Committee Chairman. 


Sale of a Business—the Covenant Not To Compete 


" The sale of a going business usual- 
ly gives rise to a number of tax prob- 
lems most of which turn upon the 
allocation or apportionment of the 
consideration paid by the purchaser 
among the various items included in 
the sale. And in connection with this 
allocation of purchase money the 
interests of the two parties will often 
conflict. For example the purchaser 
will seek to apply as large an amount 
as possible to inventory, the cost of 
which can be recovered out of sub- 
sequent sales to customers, and as 
little as possible to land and good 
will, the cost of which is recoverable 
only by sale of the business. The 
seller will usually benefit by the op- 
posite result; any gain on the sale of 
the good will and land will be sub- 
ject to capital gain limitations, while 
the proceeds of the inventory will be 
ordinary income. Their interests are 
likely to coincide only with respect to 
depreciable property. The purchaser 
may recover his cost by depreciation 
deductions against ordinary income, 
while the seller’s profit on the sale 
of such property is subject to capital 
gains treatment under Section 117(j) 
of the Internal Revenue Code. 
Such transactions frequently in- 


clude a covenant by the seller not to 
engage in business in the same com- 
munity for a stated period of years. 
The conflicting interests of buyer 
and seller in respect of such an agree- 
ment have been sharpened by recent 
decisions in the Tax Court. 

From the point of view of the 
seller there is a risk that the payment 
received for the covenant not to com- 
pete will constitute ordinary income 
under Section 22(a). This will be the 
result if this part of the deal can be 
isolated and treated as a separate 
transaction. The buyer on the other 
hand will favor isolation of the cov- 
enant from the rest of the deal. He 
will seek to demonstrate that a defin- 
ite part of the consideration was paid 
for an exhausting asset and that he is 
therefore entitled to amortization de- 
ductions over the contract period. 
Compare Christensen Machine Com- 
pany, 18 B.T.A. 256. 

The seller’s interest has prevailed 
in several recent Tax Court cases. 
In each the covenant not to compete 
and the amount paid for this cov- 
enant were held to be nonseverable. 
The covenant was treated as merely 
ancillary to and in support of the 
transfer of good will. Two of the 


20 


Our Younger Lawyers 


lem or preventing the difficulty from 
arising in the first instance. The 
Committee is also laying preliminary 
plans for an Americanization series. 
Chis series will depict, in dramatic 
form, salient features of our Amer- 
ican heritage, such as the circum- 
stances surrounding the signing of 
the Magna Charta, the Declaration of 
Independence, the Constitution, etc. 


21 


cases involved the sale in 1938 of the 
News-Bee, a Toledo newspaper. The 
purchase price was $880,000. Of this 
amount the contract assigned $100,- 
000 to name, trade-marks, circulation 
lists, etc., and $780,000 to a cove- 
nant by the seller not to publish a 
newspaper in Toledo for a period of 
ten years. The Commissioner at- 
tempted to tax the $780,000 to the 
seller as ordinary income. The Tax 
Court upheld the seller’s position 
that the covenant was inseparable 
and the consideration received for 
the covenant was merely a part of 
the proceeds of the sale. The seller 
was therefore entitled to report the 
transaction on a capital gain basis. 
Toledo Newspaper Company, 2 T.C 
794. 

The case of the buyer was decided 
in December, 1948. The buyer was 
taking the same position which the 
Commissioner had taken in the 
earlier case, contending that the con- 
tract was divisible by its very terms, 
that it had paid $780,000 specifically 
for the covenant and should be per- 


mitted to write off this cost over the 


ten-year period. The Commissioner 
of course had changed sides, and the 
Tax Court, consistent with its earlier 
decision on the same contract, up- 
held the Commissioner. The thing 
purchased was good will, an asset of 
indeterminate life and therefore non- 
depreciable. Toledo Blade Company, 
11 T.C. ——, No. 128. 

The Toledo Blade case was a fa- 
vorable one for isolating the consid- 
eration paid for the covenant. The 
parties themselves had provided for 
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Tax Notes 


the allocation. In view of the out- 
come therefore one may assume that 
such covenants will be treated by the 
Tax Court as merely incidental to 
the transfer of good will. The pur- 
chaser’s amortization deduction will 
be disallowed and the seller will not 
be considered to have received ordi- 
nary income, See Aaron Michaels, 12 
T.C. ——, No. 3, decided January 
13, 1949. 

This rule probably would not be 
applicable, at least to the payee, in 
the case of a covenant by an officer 
or stockholder of the seller. Cox v. 
Helvering, 71 F. (2d) 987. This and 
other similar cases were distinguished 
in the first Toledo Blade case on the 
ground that the promisor was not 
selling anything. Whether this would 
change the situation from the point 
of view of the buyer remains to be 
determined. Compare Christensen 
Machine Company, supra, cited in 
the dissenting opinion in the second 
Toledo Blade case but not referred 
to by the majority. 


Chicago Council Meeting 
Action on Church Case 


The Council and Committee Chair- 
men of the Section of Taxation met 
in Chicago on January 29 and 30. 
Members of the Section are being 


Legal Aid in Federal Courts 


(Continued from page 243) 
of those charged with serious crime”. 
Orison S. Marden spoke as Chair- 
man of the Committee on Legal Aid 
of the Association of the Bar and of 
the standing Committee on Legal 
Aid Work of the American Bar As- 
sociation. He gave great credit to_ 
Judge Knox for the inspiration de- 
rived from his address to the Society 
in 1947. He explained the objec- 
tive, at last achieved, of securing 
$45,000 to finance the new project 
for three years. He called attention 
to the particularly helpful work of 
Harrison Tweed, former President 
of the Association of the Bar, Mr. 
Seymour, Mr. Pfeiffer, Mrs. Van 
Wagoner, Executive Secretary of the 
Society, and Judge Callagy, its at- 
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advised by a bulletin of the several 
proposals for tax law changes and 
other matters which are under con- 
sideration in the various committees. 

One of the high points of the 
meeting was the discussion of the 
Church case decided by the Supreme 
Court on January 17. By way of back- 
ground: In March, 1930, the Su- 
preme Court in May v. Heiner, 281 
U.S. 238, held that a transfer with a 
life interest reserved to the grantor 
was not a transfer intended to “take 
effect in possession or enjoyment” at 
the grantor’s death within the mean- 
ing of the estate tax law; the prop- 
erty was therefore not subject to tax. 
This decision was reaffirmed in three 
per curiam decisions announced on 
March 2, 1931. On March 3, 1931, 
Congress passed a Joint Resolution 
making the estate tax specifically ap- 
plicable to such transfers. In Hassett 
v. Welch, 303 U.S. 303 (1938), the 
Supreme Court reviewed the legisla- 
tive history of the Joint Resolution 
and held that it was intended to op- 
erate prospectively only, and that it 
did not apply to pre-1931 transfers. 
This left the rule of May v. Heiner 
applicable to prior transfers. Treas- 
ury Regulations published and re- 
published throughout this period and 
in effect today give effect to this un- 


torney-in-chief. Finally, he sounded 
a serious note of warning of the 
pressing need for more legal aid 
throughout the nation, pointing out 
that there are sixty cities with popu- 
lations of 100,000 or more with no 
legal aid office. 

Judge Knox closed the meeting 
with eloquent words as to the no- 
table character of the day’s event. 

“This is indeed an occasion”, he 
said, “that should bring a sense of 
comfort to all persons who believe 
that, in the administration of justice, 
equal right must be done—not alone 
to the rich, but also to the poor”. 

Speaking of the ability of his 
hearers to employ counsel, he con- 
tinued: “But, as respects the poor, 
the lonely and the friendless, this, 


derstanding of the law. 

The Church case overrules May v. 
Heiner and, notwithstanding the in- 
tervening legislative and administra- 
tive history, holds that property 
transferred before 1931 with a life in- 
terest reserved must be included in 
the grantor’s gross estate. 

The decision has been widely criti- 
cized as judicial legislation. See the 
dissenting opinion of Mr. Justice 
Frankfurter. 

At the Chicago meeting the Coun- 
cil of the Section of Taxation pro- 
posed that the American Bar Asso- 
ciation recommend corrective legis- 
lation to Congress. The proposed leg- 
islation would make it clear that in 
enacting the Joint Resolution of 
March 3, 1931, Congress intended 
that as to any transfer made prior to 
March 3, 1931, the mere retention by 
the transferor of a life estate shall 
not in itself cause the transfer to be 
taxable under Section 811 (c), I.R.C., 
as a transfer to take effect in posses- 
sion or enjoyment at or after death. 
In other words, the rule of May v. 
Heiner would apply to pre-1931 
transfers. This proposal was unani- 
mously adopted by the House of Del- 
egates at the Mid-Winter Meeting. 
Perhaps Congress will have the last 
word after all. 


unfortunately, has not always been 
the fact. They have had at their 
disposal—I am glad to say—the ad- 
vice, effort and capacity of numer- 
ous members of the Bar who—un- 
sung, unpaid, and without resources 
for making any extended factual 
investigation, have ably done the 
best that could be done .. . all too 
frequently, however, the best that 
could be done was far from enough. 
This condition is about to be rem- 
edied.” 

No more exalted aim can occupy 
the attention of the organized Bar 
than conscientious and continuing 
effort to reach the goal of adequate 
legal representation, within their 
means or without charge if neces- 
sary, for all who need it. 
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Proceedings of the House of Delegates: 


January 31-February 1, 1949 


® This year the Journal continues its policy of printing a chronological summary, 


session by session, of the proceedings of the House of Delegates at the Mid-Year 
Meeting, held this year at the Edgewater Beach Hotel in Chicago. The reports made 


and the actions taken by the House concern matters of world-wide importance, and 


should be of interest to lawyer and layman alike. 





FIRST SESSION 


* The House of Delegates opened 
its 1949 Mid-Year Meeting at 10:05 
o'clock on the morning of January 
31 in the Ball Room of the Edge- 
water Beach Hotel, Chicago. 

After the roll call, which showed 
169 members of the House present, 
President Frank E. Holman, who was 
in the chair at the opening of the 
Session, called for the report of the 
Committee on Credentials. Glenn M. 
Coulter, of Michigan, Chairman of 
the Committee, reported approval 
of the roster as read on the roll call. 

Secretary Joseph D. Stecher, of 
Ohio, then moved for approval of 
the record of the last meeting of the 
House as previously submitted to its 
members. This motion carried. 

After a brief statement, President 
Holman turned the meeting over to 
James R. Morford, of Delaware, the 
Chairman of the House. 

Roy E. Willy, of South Dakota, 
Chairman of the Committee on Rules 
and Calendar, reported for his Com- 
mittee, and on his motion the report 
of the Committee was adopted as the 
order of business for the meeting. 

Chairman Morford then called for 
the offering of resolutions for refer- 


ence to the Committee on Draft. 

Cuthbert S. Baldwin, of Louisiana, 
offered a resolution condemning the 
picketing of courts. 

Secretary Stecher called attention 
to the rules of debate of the House, 
and then read the report of the 
Board of Governors as to matters not 
otherwise appearing on the calendar. 


Board of Governor's Report 

Heard by House 

He reported that the Board of Gov- 
ernors had held three meetings since 
the last meeting of the House: one 
immediately after adjournment of 
the Annual Meeting at Seattle; one 
at Chicago, November 12 and 13; 
and the third again at Chicago, Jan- 
uary 28, 29 and 30. 

The following actions of the Board 
were reported: 

(1) Re-election of Olive G. Ricker 
as Executive Secretary, and of James 
P. Economos as Assistant Secretary. 

(2) Reappointment of the Board 
of Elections, consisting of Judge Ed- 
ward T. Fairchild, of Wisconsin, 
Chairman; William P. MacCracken, 
of the District of Columbia; and Har- 
old L. Reeve, of Illinois. 

(3) Authorizing and empowering 
the Committee on Peace and Law 


Through United Nations, under di- 
rection of the President, to hold re- 
gional conferences with respect to 
the International Bill of Rights, and 
matters related thereto. 

(4) Appointment by the Presi- 
dent of a special committee to con- 
sider the relations of the Association 
with law students. 

(5) Referring the resolution, adopt- 
ed by the House at Seattle, dealing 
with communism as it may affect 
membership in the Association, to 
the Standing Committee on Ameri- 
can Citizenship for study and report. 

(6) Authorization to the Presi- 
dent and Treasurer to retain the firm 
of Willkie, Owen, Farr, Gallagher 
and Walton to represent the Associa- 
tion in an action brought in the Sur- 
rogate’s Court of New York to con- 
strue the will of William Nelson 
Cromwell which made a substantial 
bequest to the Association. Subse- 
quently, the Board authorized coun- 
sel to enter into a stipulation with 
the Cromwell executors and other 
parties settling questions raised in 
the action. 

(7) Directing the Committee on 
Ways and Means to consider and 
make recommendations with respect 
to constructing an adequate head- 
quarters building for the Association. 

(8) Approval of the action of the 
Section of International and Com- 
parative Law in increasing its dues 
from two dollars to three dollars an- 
nually, effective July 1, 1949. 
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(9) Giving authority to the Sec- 
tion of Legal Education and Admis- 
sions to the Bar to solicit funds to 
undertake a study of the feasibility 
of a proposal to set up National 
Standard Bar Examinations. 

(10) Decision to omit the mem- 
bership list from the 1948 Annual 
Report in order to effect savings in 
the cost of printing the Report, and 
to print a limited number of copies 
of the membership list in lieu there- 
of. The Board also authorized the 
Secretary to omit from the Report 
the Appendix and certain other ma- 
terial, 

(11) Authorizing the President to 
appoint a special committee to meet 
with representatives from the motion 
picture, radio broadcasting and com- 
ic-strip publishing industries to study 
the feasibility of a program of re- 
search to determine the relative ef- 
fect of mass media entertainment on 
the behavior of youth. 

(12) Authorizing the President to 
appoint a special committee to con- 
sider any proposed legislation in 
conflict with the Association’s policy 
on subjection of the practice of medi- 
cine to federal control and regula- 
tion, as set forth in a resolution ap- 
proved by the House of Delegates 
in 1944. 

(13) Approving the proposed 
amended by-laws of the Section of 
Municipal Law, and the amendment 
of the object and purpose clause of 
the Junior Bar Conference by-laws. 

(14) Authorizing the Section of 
Administrative Law to consult with 
the Judiciary Committees of Con- 
gress in connection with bills dealing 
with practice and procedure before 
federal agencies. 

(15) Approving a resolution call- 
ing for increase in the salaries of 
federal judges, to be submitted to 
the House for adoption. 

(16) Approving a recommenda- 
tion to the House for the adoption 
of a resolution calling for legislation 
to authorize the Supreme Court to 
adopt by rule canons of professional 
ethics for the guidance and control 
of all persons admitted to practice 
before any federal court. 

Upon Secretary Stecher’s motion, 
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the House approved the Board of 
Governors’ report. 


Treasurer Walter M. Bastian 
Gives His Report 


Treasurer Walter M. Bastian, of the 
District of Columbia, presented his 
report, saying that while about $9800 
more has been appropriated than the 
Association expects to receive during 
the present calendar year, it is ex- 
pected that the sum will be made up 
from appropriations which will not 
be exhausted. 

Loyd Wright, of California, pre- 
sented the Budget Committee’s re- 
port. He stated that the Association’s 
estimated income is $470,000 for the 
year, against which about $480,000 in 
appropriations have been authorized. 

The next item on the calendar was 
the report of the Section of Judicial 
Administration, presented by the Sec- 
tion Delegate, Alfred P. Murrah, of 
Oklahoma. Judge Murrah reviewed 
the actions of the Section in recon- 
stituting special committees in the 
different states, and in the establish- 
ment of an annual conference of the 
chief justices of the highest courts of 
the different states, financed in part 
by a grant of $5000 from the Spell- 
man Foundation. No action of the 
House on the report of this Section 
was Called for. 

Howard L. Barkdull, of Ohio, 
Chairman of the Committee on Scope 
and Correlation of Work, presented 
the report of that Committee. The 
House adopted the following recom- 
mendations of the Committee: 


House Adopts Recommendations 
of Committee on Scope 


In general, that all matters of public- 
ity and public relations as to Com- 
mittees and Sections of the Associa- 
tion be cleared through the Commit- 
tee on Public Relations. 

(1) Abolition of the Special Com- 
mittee on American Federal System 
of Government. 

(2) Where Sections or Committees 
give consideration to matters relating 
to commerce, they should refer to the 
Standing Committee on Commerce, 
which has primary responsibility for 
Association policy in that field, all 


such matters on which they desire 
action, with their recommendations 
and the results of their investigation 
and study. 

(3) That the Section of Criminal 
Law be urged to amend its by-laws to 
provide for payment of annual dues 
by members of the Section. 

(4) That the Standing Committee 
on Employment and Social Security 
be abolished by appropriate by-law 
amendment, and that its subject mat- 
ter be turned over to the Standing 
Committee on Jurisprudence and 
Law Reform. 

(5) That the Special Committee 
on Judicial Salaries and the Special 
Committee on Judicial Selection and 
Tenure be combined into a Special 
Committee on Judicial Selection, 
Tenure and Compensation. 

Mr. Barkdull explained that his 
Committee recommended a special 
instead of a standing committee, on 
the theory that this subject-matter 
might well be assigned eventually to 
the Section of Judicial Administra- 
tion. 

(6) That the Special Committee 
on the Judiciary be constituted a 
Standing Committee, and its name 
be changed to “Committee on Fed- 
eral Judiciary”, and that such sub- 
jects as fixing the membership, re- 
tirement age and appellate jurisdic- 
tion of the Supreme Court of the 
United States be transferred to the 
Standing Committee on Jurispru- 
dence and Law Reform. 

(7) That there is no duplication 
of effort between the work of the 
Junior Bar Conference and other 
Sections and Committees, and that 
the Junior Bar Conference be com- 
mended for its cooperation in this 
regard. 

(8) That the Special Committee 
on Military Justice be recognized as 
the agency of the Association in this 
field, and that it keep, so far as prac- 
ticable, the committee of the Section 
of Criminal Law informed of its 
work so that it may have the benefit 
of the judgment of the members of 
the Section committee. 

(9 and 10) Consideration of recom- 
mendation No. 9 was deferred, and 
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No. 10 was withdrawn, both at the 
request of Mr. Barkdull. 

(11) That where Sections or Com- 
mittees give consideration to tax mat- 
ters, they should bear in mind that 
the Section of Taxation is the agency 
of the Association charged with the 
primary responsibility in that field, 
and that other Sections or Commit- 
tees should coordinate their work in 
this regard with that of the Section 
of Taxation, and refer to that Section 
all tax matters on which they desire 
action, with their recommendations. 

(12) That the Com- 
mittee on Unauthorized Practice of 
the Law continue and extend the 


Standing 


policy of having other Committees 
or Sections designate a representa- 
tive to cooperate with it and advise 
it on matters within the scope of 
their work. 


House Approves Amendments 
of Constitution and By-Laws 


Roy E. Willy then continued the re- 
port of the Committee on Rules and 
Calendar. This Committee, in co- 
operation with the Committee on 
Scope and Correlation of Work, re- 
ported on the proposed amendments 
to the Association’s Constitution, its 
By-Laws and the Rules of Procedure 
of the House of Delegates. The 
House proceeded to deal with the 
proposed amendments section by 
section. 

The first amendment proposed to 
the House by the Committee dealt 
with the changing of Article I of the 
Constitution so as to broaden the 
scope and purposes of the Associa- 
tion as stated in that article. This 
amendment was approved by the 
House with some modification of the 
form proposed by the Committee. 
The suggested new Article I of the 
Constitution is as follows, with addi- 
tions proposed from the floor of the 
House and accepted by the Commit- 
tee shown in italics; and words re- 
commended by the Committee, but 
deleted by the House, shown in 
brackets: 


The name of this Association shall 
be the American Bar Association. Its 
objects shall be to uphold and defend 
the Constitution of the United States 


and maintain representative govern- 
ment; to advance the science of juris- 
prudence; to promote the administra- 
tion of justice, and the uniformity of 
legislation and of judicial decisions 
throughout the nation; to uphold the 
honor of the profession of law; to 
apply its knowledge and experience 
[to the legal aspects of public ques- 
tions] in the field of law to the pro- 
motion of the public good; to encour- 
age cordial intercourse among the 
members of the American bar; and to 
correlate and promote such activities 
of the bar organizations [of] in the 
nation and in the respective states as 
are within these objects, in the interest 
of the legal profession and of the 
public. 


he Committee proposed, and the 
House approved, an amendment to 
Article II, Section 3 of the Consti- 
tution, to provide for automatic 
dropping of any member of the As- 
sociation upon hi: disbarment. 

The House approved the rest of 
the report of the Committee, which 
recommended amendments of a pro- 
cedural nature to the Constitution 


and By-Laws. 


SECOND SESSION 


® At the beginning of this session, 
Chairman Morford announced that 
J. Garner Anthony, of Hawaii, had 
been appointed to fill a vacancy in 
the Committee on Draft. 

The next business taken up by the 
House, by special order, was the re- 
port of the Special Committee on 
Peace and Law Through United 
Nations, presented by Judge William 
L. Ransom, of New York, the Com- 
mittee Chairman. 

The Committee report dealt en- 
tirely with the proposed Covenant 
on Human Rights to implement the 
Universal Declaration of Human 
Rights adopted by the General As- 
sembly of the United Nations at 
Paris last December. Because of the 
great importance of the subject, this 
Committee’s report and the action 
taken on it by the House are given 
in detail in a separate article begin- 
ning on page 195 of this issue. 

The next item on the special order 
of business was the report and recom- 
mendations of the Section of Inter- 
national and Comparative Law, pre- 
sented by Charles S. Rhyne, of the 
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District of Columbia, the Section 
Chairman. The Section offered two 
resolutions to place the House on 
record as favoring economic and mili- 
tary help to European nations fight- 
ing communism, and as favoring an 
amendment to the Marshall plan 
which would enable American busi- 
ness to go to Europe and be protected 
on the investment it makes in plants 
and facilities under that plan. The 
resolutions, adopted by the House, 
are as follows: 


WHEREAS, the Guaranty Clause of 
the ECA Act (111 (b) (3), 22 USCA 
1509) is designed to secure the aid and 
assistance of American industries and 
technical know-how of production in 
aid of the Marshall Plan in the re- 
construction of European industry; 
and 

WHEREAS, the said clause now pro- 
tects the American investor against the 
nonconvertibility of currency only in 
an amount not exceeding invested 
capital, and otherwise contains re- 
strictions and limitations which have 
defeated the full and successful utili- 
zation of this clause in its intended 
purpose; now, therefore, be it 

RESOLVED, that the American Bar 
Association hereby makes the follow- 
ing recommendations: 

1. The authorization for $300,000,- 
000 in guaranties (or a greater sum if 
Congress deems this appropriate as 
suggested in recommendation No. 4) 
should be separately and distinctly 
stated by an amendment to the Act 
authorizing the Administrator to issue 
$300,000,000 in notes to the Secretary 
of the Treasury apart from, and with 
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no relation to, notes similarly issued 
to the Treasurer to finance loans to 
participating countries. 

2. The Act should be amended to 
permit conversion into dollars of in- 
terest or profits earned on investments 
in addition to conversion of the 
amount of the investment, subject 
to the following condition; Interest 
or profits should be included in the 
guaranty on a cumulative annual 
basis to be fixed and determined in 
the discretion of the Administrator 
under rules and regulations prescribed 
by him, such guaranteed interest or 
profits not to exceed a percentage of 
the investment which would be fair 
and equitable for a comparable enter- 
prise in the United States. 

3. The guaranty clause should be 
amended by adding a guaranty against 
loss of the principal sum invested, or 
any part thereof, which the Adminis- 
trator finds to have been caused by 
one or more of the following: (a) 
seizure, confiscation or destruction by 
a foreign government, (b) riot or 
revolution, (c) forced abandonment 
by the investor as a result of policies 
of a foreign government (except poli- 
cies relating to the conversion of cur- 
rency). Said policies shall include but 
shall not be restricted to discrimina- 
tory policies of a foreign government 
which so prejudice the investor’s com- 
petitive position in favor of the na- 
tionals of such country or in favor 
of any agency, instrumentality, or 
monopoly of a foreign government, or 
national, that the further transaction 
of the investor’s business is rendered 
unprofitable. 

4. The amount of the guaranty 
authorization should be increased from 
$300,000,000 to $1,000,000,000, and 
the word “investment” should be de- 
fined to include any loan of six months 
or more. 

5. The administration of the guar- 
anty clause might well be placed under 
separate administration rather than in 
ECA at some future time but at this 
stage of development it is believed 
advisable to have the administration 
of the clause continued as it now is 
in the hands of the Administrator's 
staff. 


The second resolution reads as 


follows: 


WHEREAS, the Constitution of this 
Association provides, among other 
things, for the advancement of the 
science of jurisprudence and promo- 
tion of the administration of justice; 
and 

WHEREAS, by resolution adopted 
February 24, 1948, this Association 
recognized that these objectives can- 
not be advanced effectively in coun- 
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tries lacking economic and financial 
stability; and 

WHEREAS, this Association by such 
resolution did accordingly endorse in 
principle aid by the United States for 
European recovery; and 

WHEREAS, such recovery cannot 
be effectively advanced if fear of ag- 
gression exists in such countries and 
if the security of this country and other 
peace loving, democratic countries is 
not firmly established; now, therefore, 

BE IT RESOLVED, that this As- 
sociation endorses in principle: 

(a) the establishment, by constitu- 
tional process, of regional and collec- 
tive arrangements based on continuous 
and effective self-help and mutual aid, 
in accordance with Senate Resolution 
239, 80th Congress (the Vandenberg 
Resolution) and within the frame- 
work of the United Nations; 

(b) provision by the United States 
of military armament, supplies and 
advice to those areas and countries 
whose: security is of primary impor- 
tance to our own and whose efforts 
to maintain freedom and indepen- 
dence cannot be accomplished unless 
fear of aggression against them is 
removed. 


House Votes Approval of Changes 
in Constitution and By-Laws 


This concluded the special order of 
business, and the House proceeded 
to approve, with slight amendment, 
the Amendments to the Association’s 
Constitution and By-Laws and the 
Rules of the House proposed to the 
House by the Committee on Rules 
and Calendar. A part of the amend- 
ments proposed had not been acted 
upon at the First Session, and this 
approval completed the House’s 
consideration of the report of that 
Committee. At the close of the re- 
port, Chairman Morford said: “If 
a motion were in order to compli- 
ment the Committee on Scope and 
Correlation and the Committee on 
Rules and Calendar for their monu- 
mental work in the last six months, 
the Chair would entertain such a 
motion. However, there is no restric- 
tion in the By-Laws to the Chairman 
expressing what he senses to be the 
idea of the House that these two 
committees be commended for their 
splendid job.” 

John G,. Buchanan, of Pennsyl- 
vania, Chairman of the Committee 
on the Judiciary, presented its report. 


The Committee offered a _ resolu- 
tion which would have placed the 
House on record as favoring a consti- 
tutional amendment providing for a 
nine-member Supreme Court, with 
compulsory retirement age of 75 for 
the Justices. This resolution was 
referred to the Committee on Ju- 
risprudence and Law Reform for 
further study upon motion of A. W. 
lrice, of Oklahoma. 

Mr. Buchanan then continued 
with the Committee’s report, the 
next portion of which dealt with 
recommendations made by the Com- 
mittee to the Attorney General of 
the United States on the subject of 


appointment of judges to the federal 
bench. 


House Votes in Favor 
of More Federal Judges 


Che report then turned to the prob- 
lem of the necessity for increasing 
the number of fudges in federal 
courts, and the House adopted reso- 
lutions favoring the creation of four 
additional judgeships in the District 
Court for the Southern District of 
New York, two additional judgeships 
in the District Court for the Eastern 
District of Pennsylvania, and two 
additional judgeships in the Nor- 
thern District of California. Mr. 
Buchanan emphasized that the fact 
that the Committee had not recom- 
mended appointment of additional 
judges in other circuits was the result 
of lack of information as to the needs 
of those circuits, and not an indi- 
cation on the part of the Association 
or Committee that no other judge- 
ships were required. 

The House then heard the report 
of the Committee on Judicial Selec- 
tion and Tenure, presented by the 
Committee Chairman, Morris B. 
Mitchell, of Minnesota. The report 
was a detailed account of the opera- 
tion and progress of the so-called Mis- 
souri plan for judicial selection, a 
plan recommended by the House of 
Delegates in 1937. 

The next item considered by the 
House was the report presented by 
James L. Shepherd, Jr., of Texas, 
Chairman of the Committee on Tide- 
lands, reviewing the present status 
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f litigation and legislation relative 
to this subject. 


Resolution Adopted Sets Up 
Voluntary Building Fund 


W. E. Stanley, of Kansas, speaking 
as Chairman of the Committee on 
Ways and Means, reported that the 
Committee hopes that there may be 
raised a building fund of approxi- 
mately $800,000 to $1,000,000 by 
1953, the Association’s Diamond 
Anniversary, which will be the sum 
required for a new headquarter’s 
building. He offered to the House a 
resolution, adoption of which would 
realize the sum of $75,000 to $100,- 
000 annually for the building fund, 
he estimated. He emphasized that the 
new headquarters would be built 
on a “pay as you go plan”. The 
resolution offered, which the House 
adopted was as follows: 


RESOLVED, That the Treasurer of 
the Association be directed to include 
on each regular dues notice, with the 
exception of those of sustaining mem- 
bers, a statement for $5.00 for the 
Building Fund, which shall be desig- 
nated voluntary, no member being 
required to pay the same except as 
he may desire to do so. 


The last item taken up at this 
second session was the report by 
General Edmund Ruffin Beckwith, 
of New York, Chairman of the Com- 
mittee on Legal Aspects of National 
Security. General Beckwith called 
attention to the report of the Na- 
tional Security Resources Board to 
the President of the United States, 
and to the so-called Gray and Hopley 
reports. He said that he had no rec- 
ommendation to make, but that the 
problems raised in these reports were 
tremendous, and that there were two 
great jobs to be done: a sensible re- 
organization of the Armed Forces, 
and an organization of local defense 
forces. “Both of these”, General Beck- 
with concluded, “are the job of the 
Bar”. 

The House recessed at 5:20 p.m. 


THIRD SESSION 
Chairman Morford opened his 
session by recognizing James P. 
Hume, of Illinois, Chairman of the 
Section of Patent, Trade-Mark and 
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Copyright Law, who said that he 
had no report, since the Section’s 
policy is to recommend resolutions 
to the House only when legislation 
is pending in Congress. 

Henry F. Long, of Massachusetts, 
the Section Delegate, reported fo 
the Section of Municipal Law. At 
the 1948 Annual Assembly, Horace 
Russell, of Illinois, introduced a 
resolution calling for Association 
support of private ownership of 
housing, and instructing the Jour- 
NAL to “discontinue support of the 
public housing lobby”. This resolu- 
tion was referred to the Section of 
Municipal Law for study. Mr. Long 
reported that the Section recom- 
mended that the Russell Resolution 
be not adopted by the House. Rea- 
sons for the Section’s views were set 
out in the mimeographed report pre- 
sented to the House; among them 
being the Section’s opinion that the 
Russell Resolution implied that the 
Association had in the past been op- 
posed to private ownership, which is 
not the case. The Section also declared 
that the need of low-rent public 
housing is unquestioned, and that it 
would be rash to commit the As- 
sociation to a policy “unjustified in 
fact, precedent, or logic”, and that 
the JOURNAL’s discussion of the prob- 
lem was an excellent contribution. His 
motion for adoption of a resolution 
embodying the Section’s recommen- 
dation was then adopted as the action 
of the House. 

The Section of Taxation reported 
through its Chairman, H. Cecil Kil- 
patrick, of the District of Colum- 
bia. The following resolutions recom- 
mended by the Section were adopted 
by the House: 


4 


RESOLVED, That the American 
Bar Association recommends to the 
Congress that it make clear that its 
purpose in enacting the Joint Resolu- 
tion of March 3, 1931 (46 Stat. 1516) 
was to provide that the Joint Resolu- 
tion should apply only to transfers 
made after its enactment, and that as 
to any transfer made prior to March 
3, 1931, the mere retention by the 
transferor of a life estate shall not in 
itself cause the transfer to be taxable 
under the provisions of Section 811 (c) 
as a transfer to take effect in possession 


or enjoyment at or after death; and 

BE IT FURTHER RESOLVED, 
That the Association proposes that 
this result be achieved by the passage 
by Congress of a Joint Resolution 
expressing such intention; and 

BE IT FURTHER RESOLVED, 
That the Officers and Council of the 
Section of Taxation are directed to 
urge the following Joint Resolution, 
or its equivalent in purpose and effect, 
upon the proper committees of Con- 
gress: 

The amendment made by the 
Joint Resolution of March 3, 1931 
(46 Stat. 1516) to Section 302 (c) 
of the Revenue Act of 1926 and 
reenacted as Section 803(a) of the 
Revenue Act of 1932 and Section 
811(c) of the Internal Revenue Code 
is not applicable to transfers made 
prior to March 3, 1931; and that as 
to any transfer made prior to March 
%, 1931, the mere retention by the 
transferor of a life estate shall not 
in itself cause the transfer to be 
taxable under the provisions of Sec- 
tion 811(c) as a transfer to take effect 
in possession or enjoyment at or 
after death. 


[This resolution refers to the case 
of Church v. Commissioner, decided 
January 17, which reversed a prece- 
dent of more than eighteen years. 
The resolution places the Association 
on record as favoring a return to the 
doctrine of May v. Heiner by Con- 
gressional action. A full discussion 
of the problem appears on pages 230 
and 246 of this issue. ]} 


II 


RESOLVED, That the resolution 
adopted by the Section of Taxation 
and the House of Delegates at the 
annual meeting held in October, 1946, 
be amended to read as follows: 

RESOLVED, That the Section of 
Taxation be authorized to bring before 
the appropriate authorities the con- 
siderations that require nominating 
authorities to exercise single-minded 
diligence in seeking appointees to the 
Tax Court who will serve the public 
in that capacity with the highest pos- 
sible degree of usefulness. 

BE IT FURTHER RESOLVED, 
That the influence of the Section as 
such shall not be used to promote the 
nomination of any special person, but 
the representatives of the Section may 
submit a list of not less than four 
names—listed in alphabetical order 
and without indication of any prefer- 
ence—of persons, who, if they assume 
this office, would be fully competent. 
Any such submission of names is to be 
accompanied by a statement to the 
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authorities that the list is not sub- 
mitted in the interest of any one of 
the persons named but in the public 
interest, and that the appointment of 
any equally qualified person, not on 
the list, would fully satisfy the concern 
of the Section that no appointment 
should be made to the Tax Court of 
any person unless he has already dem- 
onstrated exceptional ability and 
diligence as a lawyer or a judge and 
unless he is fully qualified physically 
and mentally to adjust himself to the 
heavy intellectual burdens incident to 
the Tax Court office. 

BE IT FURTHER RESOLVED, 
That the Officers and Council of the 
Section of Taxation be authorized to 
oppose the nomination or confirma- 
tion of any person as a Judge of the 
Tax Court who, in the opinion of 
the Council of the Section, is not fully 
competent for any reason to serve in 
that capacity. 


Ill 


WHEREAS, The administration of 
existing revenue laws and the collec- 
tion of the vast amounts of revenue 
required to meet the financial needs 
of the Federal Government have cast 
greatly increased responsibilities upon 
the Bureau of Internal Revenue; and 

WHEREAS, The Bureau, no matter 
how well conceived its organization 
and methods of procedure may be, 
must also be adequately staffed with 
personnel of a high order of character 
and ability if it is properly to execute 
its great responsibilities in the prem- 
ises; and 

WHEREAS, The best information 
available indicates that the Bureau is 
having great difficulty, by reason of 
limited appropriations and of existing 
salary limitations, in procuring and 
retaining the services of individuals 
of requisite capacity to fill many of its 
more important positions; 

NOW THEREFORE BE IT RE- 
SOLVED, That the American Bar As- 
sociation recommends a careful study 
by the Congress of the adequacy of 
standards of compensation within the 
Bureau of Internal Revenue under 
existing laws; and further recommends 
that the Congress appropriately take 
such action as it may find to be neces- 
sary in order to enable the Bureau to 
procure and retain an adequate staff 
of individuals of the requisite char- 
acter and ability; and 

BE IT FURTHER RESOLVED, 
That the Officers and Council of the 
Section of Taxation are directed to 
urge the foregoing recommendations, 
or their equivalent in purpose and 
effect, upon the proper committees of 
Congress. 

The fourth and last resolution 
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proposed to the House by the Section 
reads as follows: 


RESOLVED, That the American 
Bar Association recommends to the 
Congress that the provisions of the 
Internal Revenue Code be amended 
to extend the coverage of the pension 
trust provisions to individual propri- 
etors and partners who perform ser- 
vices in the business; and 

BE IT FURTHER RESOLVED, 
That the Association proposes that 
this result be achieved by amending 
Section 165 of the Internal Revenue 
Code; and 

BE IT FURTHER RESOLVED, 
That the Officers and Council of the 
Section of Taxation are directed to 
urge the following amendments, or 
their equivalent in purpose and effect, 
upon the proper committees of Con- 
gress: 

(d) For the purposes of this sec- 
tion, (i) an individual proprietor 
and members of a partnership who 
perform personal services in the 
business of such proprietorship or 
partnership shall be deemed “em- 
ployees” as well as “employers”; (ii) 
the portion of the profits of such in- 
dividual proprietor and partners at- 
tributable to their personal services 
shall be deemed “compensation”; 
and (iii) in the case of a taxpayer 
engaged in a trade or business, in 
which both personal services and 
capital are material income-produc- 
ing factors, the determination of the 
portion of profits attributable to 
personal services shall be made 
under regulations prescribed by the 
Commissioner with the approval of 
the Secretary. 

(b) Section 165(a) is amended 
by adding the words “individual 
proprietors, partners” between the 
words “shareholders” and “persons” 
in paragraphs (3) (B) and (4). 

In reply to a question by William 
W. Evans, of New Jersey, Mr. Kil- 
patrick said that this provision would 
apply to law and business partner- 
ships. Benjamin Wham, of Illinois, 
Chairman of the Section of Corpora- 
tion, Banking and Mercantile Law, 
said that his Section welcomed the 
opportunity to cooperate with the 
Section of Taxation on this matter. 
The recommendation was originally 
proposed by his Section, but because 
of the obvious tax nature of the prob- 
lem, the two Sections had worked out 
the details together. The resolution 
was then adopted by the House. 

William W. Evans presented the re- 


port of the Committee on State Leg- 
islation, of which he is Chairman. 
The report outlined the present 
status of the Uniform State Laws in 
the various states of the Union. 

The report of the Section of Cor- 
poration, Banking and Mercantile 
Law followed, delivered by the Sec- 
tion Delegate, who is also its Chair- 
man, Benjamin Wham, of Illinois. 

Mr. Wham stated that his Section 
had intended to offer to the House 
a resolution expressing opposition to 
the proposed International Trade 
Organization Charter, but that the 
Board of Governors’ recommendation 
was that the resolution be referred to 
the Committee on Commerce for 
its views. Upon motion of Secretary 
Stecher, the proposed resolution was 
referred to the Commerce Commit- 
tee as suggested by the Board. 

The second resolution offered to 
the House by the Section called for 
separation of the hearing and prose- 
cuting functions of the Federal Trade 
Commission, and that the former be 
placed in the courts. With the unani- 
mous consent of the House, Miss 
Daphne Robert, of Georgia, was 
introduced by Mr. Wham to urge 
the adoption of the resolution by the 
House. 

Secretary Stecher reported that the 
Board of Governors recommended 
that the resolution be referred to the 
Section of Administrative Law for 
study and report to the House, since 
the Federal Trade Commission is 
an administrative agency. James L. 
Shepherd, Jr., of Texas, remarked 
that the recommendation of the Sec- 
tion was so thoroughly in accord with 
the views of the Section of Ad- 
ministrative Law that there was no 
need for referring the matter to that 
Section, and he moved adoption of 
the resolution. W. James MacIntosh, 
of Pennsylvania, Chairman of the Ad- 
ministrative Law Section, said that his 
Section had not had time to consider 
the interrelation of the proposed 
resolution with the Administrative 
Procedure Act and proposals pend- 
ing before Congress, and that he 
therefore supported the action of 
the Board of Governors. Upon mo- 
tion of Osmer C. Fitts, of Vermont, 
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the matter was laid on the table until 
2 o'clock. 


Committee on Commerce 
Reports on Basing Point Action 


At this point, Mr. Wham relin- 
quished the floor to Harold J. Gal- 
lagher, of New York, Chairman of 
the Committee on Commerce. Mr. 
Gallagher moved that the House 
adopt the following resolution relat- 
ing to the recent outlawing by the 
Supreme Court of the basing-point 
price system: 

WHEREAS, the decision of the 
Supreme Court of the United States 
in the case of Federal Trade Commis- 
sion v. Cement Institute, 333 U. S. 
683 (1948) and other recent cases have 
created serious doubts and uncertain- 
ty as to the legality of heretofore 
accepted pricing systems, and it ap- 
pears as a result of such decision that 
the sellers may not safely continue to 
sell goods on other than an f.o.b. mill 
or factory basis without the risk of 
violating the Anti-Trust Laws and 
subjecting the sellers to suits for triple 
damages on account of violations of 
the Clayton Act, as amended by the 
Robinson-Patman Act in adhering to 
a delivered pricing system; and 

WHEREAS, the public interest re- 
quires that businessmen be entitled 
to know with reasonable certainty the 
rules that govern the operation of their 
business; and 

WHEREAS, there have been intro- 
duced in the Congress of the United 
States, Bills S. 236 and H.R. 1001, the 
declared policy of which is to clarify 
the practice by the Federal Trade 
Commission so as to permit all com- 
peting sellers to have access to distant 
markets by directing the treatment of 
transportation costs in interstate com- 
merce to promote competition; and to 
prohibit the requiring of the sale of 
products at f.0.b. factory or mill prices, 
where the buyer and seller do not 
choose to transact business on such 
terms; and to foster competitive pri- 
vate enterprise by the treatment of 
transportation costs in interstate com- 
merce so that access to distant markets 
may be available when economically 
feasible to any competing seller; and 
to assure to all consumers the advan- 
tages of active competition in distribu- 
tion of all products, Now, Therefore, 
Be It 

RESOLVED, That the American 
Bar Association approve the objectives 
of Senate Bill S. 236 and House Bill 
1001 to clarify the existing law with 
respect to pricing practices and ap- 
prove in principle the form of said 
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bills, recognizing that certain perfec- 

tions and improvements therein are 

necessary and desirable in order fully 
to meet the stated objectives of the 
bill; further 

RESOLVED, That the Standing 

Committee on Commerce be author- 
ized and directed to give such aid and 
assistance to the appropriate commit- 
tees of the Congress considering this 
matter to the end that the stated 
objectives of the bill may be most 
effectually accomplished. 

Mr. Wham moved that the last 
resolve in the proposed resolution, 
beginning, “RESOLVED, That the 
Standing Committee on Commerce 
be authorized . . .” be amended to 
read, “RESOLVED, That the Stand- 
ing Committee on Commerce in co- 
operation with the Section of Cor- 
poration, Banking and Mercantile 
Law, be authorized .. .” 

Mr. Gallagher replied that he felt 
that since the Commerce Committee 
was charged by the Association with 
matters of interstate commerce, in 
the interests of uniformity and to 
avoid conflicts, Mr. Wham’s amend- 
ment to the resolution should not 
be adopted. 

Mr. Wham answered this by re- 
minding the House that the Com- 
mittee on Scope and Correlation had 


said that it felt that the basing-point 


problem was not a question of com- 
merce in the primary meaning of 
that term, and that he was sure that 
there would be no conflict between 
his Section and the Committee on 
Commerce. 

The House then adopted the reso- 
lution proposed by Mr. Gallagher 
and the amendment proposed by 
Mr. Wham. 


House Opposes Repeal 
of Reed-Bulwinkle Act 
Mr. Gallagher then continued his 
report. Upon his motion, the House 
voted to defer action upon approval 
of the amendment to the Employers’ 
Liability Act so that the Committee 
on Jurisprudence and Law Reform 
might have further time to study the 
report of the Commerce Committee. 
Mr. Gallagher then moved adop- 
tion of the following resolution, 
which was approved by the House: 


RESOLVED, That the American 
Bar Association opposes any repeal 


22 


of Section 5-a of the Interstate Com- 
merce Act known as the Reed-Bul- 
winkle Bill [Act] as proposed in the 
O’Hara Bill, H.R. 104. 


L. Welch Pogue, of the District of 


Columbia, reported for the Standing 
Committee on Aeronautical Law, of 


which he is Chairman, and moved 


adoption of the following resolution: 


WHEREAS, the Convention on the 
International Recognition of Rights 
in Aircraft has now been approved 
and opened for signature at the Second 
Assembly of the International Civil 
Aviation Organization in the summer 
of 1948; and 

WHEREAS, it is of basic importance 
to the United States that there should 
be recognition of mortgages and other 
financing arrangements made in this 
country on equipment which will come 
under the jurisdiction of many other 
governments in the course of its use 
in the international air transport, 

NOW, THEREFORE BE IT RE- 
SOLVED, that the American Bar As- 
sociation declares that in its opinion 
the interests of the United States re- 
quire that the Convention on the 
International Recognition of Rights 
in Aircraft be ratified by the United 
States Senate promptly; and further 

RESOLVED, that in furtherance of 
these resolutions the American Bar 
Association authorizes and directs the 
Committee on Aeronautical Law to 
bring the views of the Association to 
the attention of the appropriate gov- 
ernmental bodies including but -with- 
out limitation any committee of the 
Senate that may hold hearings on 
this convention; and further 

RESOLVED, that the proper officers 
may in their discretion furnish copies 
of these resolutions to governmental 
bodies concerned with the adoption 
of the Convention on the International 
Recognition of Rights in Aircraft. 


The motion was carried, and the 
resolution was adopted as the action 
of the House. 


Committee on Lawyers’ Participation 
in Public Affairs Reports 


The report of the Committee on 
Participation by Lawyers in Public 
Affairs, presented by Victor D. Wer- 
ner, of New York, its Chairman, was 
next on the calendar. He outlined 
what the Committee had been doing 
and its plans for the future—among 
them plans for “committees of state 
and local bar associations throughout 
the country and similar committees 
or organizations in law schools and 
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alumni associations of legal frater- 
nities. These committees will be 
encouraged to establish speakers bu- 
reaus, to furnish speakers on subjects 
that will promote sound thinking 
on problems of government, politics, 
and important political and econom- 
ic questions of the day”. He said that 
our biggest job is to make certain 
that right-thinking people are elected 
to office and that the right kind of 
governmental principles are adhered 
to. 

A. L. Merrill, of Idaho, State Dele- 
gate, presented the report of the 
Committee on Employment and 
Social Security, which proposed the 
following resolutions: 

RESOLVED, That the attention of 
Congress be invited again to the 
resolution of the House of Delegates 
adopted February 24, 1948, recom- 
mending in substance that the Con- 
gress create a special committee to 
study the effect and results of the 
Social Security Act of Congress, the 
desirability of revising the social 
security and unemployment compen- 
sation programs and the proposed 
extension of such programs; and, if 
the present or any like plan continues 
in effect, that Congress give considera- 
tion to a change therein by which such 
funds as are derived from taxes with 
respect to employment and disbursed 
for old age and for unemployment 
compensation will be collected cur- 
rently and in a sum not in excess of 
anticipated needs, and to the substitu- 
tion of a pay-as-you-go plan for the 
present plan. 

RESOLVED FURTHER, That a 
copy of this resolution and report be 
sent to each Senator and member of 
the House of Representatives. 
George M. Morris, of the District 

of Columbia, remarked that the lat- 
ter part of the resolution dealt with 
the method of collecting taxes, and 
moved that that part of the resolu- 
tion be referred to the Section of 
Taxation for study. This motion was 
defeated, and the resolution as pro- 
posed by the Committee was adopted 
as the action of the House. 


Amendment on Supreme Court 

Asked by Committee 

Walter P. Armstrong, Jr., of Mem- 
phis, Tennessee, Chairman, delivered 
the report of the Standing Committee 
on Jurisprudence and Law Reform. 
He moved adoption of a resolution 
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declaring that the Association shall 
not support any amendment to the 
Constitution providing that the Su- 
preme Court shall have appellate 
jurisdiction in all cases arising under 
the Constitution. He called attention 
to the fact that the resolution was 
framed in negative language, ex- 
plaining that the reason for this was 
that the House had voted down a 
resolution proposed by the Commit- 
tee at the 1948 Mid-Year Meeting, 
which had called for adoption of 
such a constitutional amendment. 
The Committee had reconsidered, he 
said, and now came forward with last 
year’s minority report as the report 
of the Committee. 

The Committee feels, he said, that 
there is no reason for stirring up 
controversy by supporting a consti- 
tutional amendment to do something 
which is being done, and which no 
one is questioning at the moment. 
The Court’s appellate jurisdiction is 
so firmly established by tradition, he 
went on, that legislative change is 
unthinkable. 

Robert T. McCracken, of Pennsyl- 
vania, spoke for the minority of the 
Committee, saying that other amend- 
ments relating to the Supreme 
Court were being considered by the 
Committee, and that the minority 
felt that only one amendment touch- 
ing the Supreme Court would be 
introduced in Congress, and he 
therefore favored having the matter 
re-referred to the Committee for 
consideration along with the two 
amendments submitted during the 
First Session. 

Mr. McCracken said also that he 
felt that the negative form of the 
resolution, if adopted, would leave 
the Committee no mandate to do 
any further work with the problem. 

W. E. Stanley, of Kansas, said that 
the Association would place itself in 
an embarrassing position by bringing 
out such a resolution in negative 
form. 

Frank W. Grinnell, of Massachu- 
setts, spoke in favor of acting upon 
the resolution immediately. He did 
not feel that this was the time for 
such a constitutional amendment, 
and said that the Committee had 


considered the matter twice. He said 
that he could see no reason for a 
re-referring to the Section. 


At this point, the House recessed, 
to reconvene at 2 o'clock. 


FOURTH SESSION 


" The Fourth Session convened at 
2:10 o’clock. Mr. Wham, Chairman 
of the Section of Corporation, Bank- 
ing and Mercantile Law, completed 
the report of that Section, which had 
been held over from the Third Ses- 
sion as a special order of business. 
He announced that his Section had 
agreed to postpone action on the 
resolution relating to the separation 
of the prosecuting from the judicial 
functions of the FTC, so that the Sec- 
tion of Administrative Law could 
have opportunity to study the pro- 
posal. The House thereupon voted 
to refer the proposed resolution to 
the Administrative Law Section. 

The order of business then reverted 
to the resolutions proposed by the 
Committee on Jurisprudence and 
Law Reform. The House voted to re- 
refer the resolutions to the Commit- 
tee for further study. 


Mr. Armstrong then moved the 
adoption of the following resolution: 


RESOLVED, That the American 
Bar Association approves in principle 
and refers back to the Standing Com- 
mittee on Jurisprudence and Law 
Reform for further study an amend- 
ment to the Act entitled “An Act 
relating to the liability of common 
carriers by railroad to their employees 
in certain cases” approved April 22, 
1908, as amended August 11, 1939, 
said amendment to embody substan- 
tially the following provisions: 

Be it enacted . . . that the provisions 
of the Act entitled “An Act relating to 
the liability of common carriers by 
railroad to their employees in certain 
cases,” approved April 22, 1908, as 
amended August 11, 1939, shall not 
apply with respect to injuries suffered, 
or death resulting therefrom, when 
occurring in any state, territory, or 
the District of Columbia, having a 
Workmen’s Compensation Act, and 
the liabilities of the parties and rights 
to recover for such injuries or death, 
shall be measured solely by the terms 
of such Workmen's Compensation Act, 
which shall be binding and effective, 
without power of election, on all 
parties interested. Provided, however, 
that in the event the Workmen's 
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Compensation Act, of the state, terri- 
tory or in the District of Columbia, 
where the injury or death occurred is 
not applicable, then the provisions of 
the Act approved April 22, 1908, as 
amended, shall not apply if there is 
a Workmen’s Compensation Act ap- 
plicable to such injury or death in the 
state, territory, or the District of Co- 
lumbia, where the employee’s contract 
of employment was entered into or 
which is the place of his employment. 

The liabilities of the parties, the 
right to recover, and the procedure by 
which the claim shall be enforced for 
such injuries or death shall be gov- 
erned solely by the terms of such 
Workmen’s Compensation Act, and 
recovery thereunder shall be had only 
in the tribunal designated for that 
purpose by such Act. A recovery under 
the provisions of the Workmen's 
Compensation Act of any state, terri- 
tory or the District of Columbia, shall 
be a complete bar to any proceeding 
under the Workmen’s Compensation 
Act of any other state, territory, or the 
District of Columbia. 

The provisions of this act shall 
furnish the exclusive remedy in all 
causes of action arising under any 
federal statute enacted for the promo- 
tion of the safety of employees of 
common carriers by railroad. 


The motion carried, and the resolu- 
tion was adopted as the action of the 
House. 


Mr. Armstrong then moved adop- 
tion of the following resolution: 


RESOLVED, That the American 
Bar Association approves the sub- 
mission to the Congress of an amend- 
ment to Section 1446, sub-section (b) 
of the Act entitled “28 United States 
Code, Judiciary and Judicial Power”; 
said amendment to be as follows: That, 
following the words “service of proc- 
ess” and preceding the words “which- 
ever is later” the words “or the filing 
of declaration or complaint in the 
state court” be added to such section 
and sub-section. 

FURTHER RESOLVED, That the 
Standing Committee on Jurisprudence 
and Law Reform is authorized to 
initiate and support such amendment 
in the Congress by all appropriate 
means at its command. 

This resolution was passed as the 


action of the House. 


Court of Claims Committee 
Makes Five Proposals 


The House then turned, by special 
order, to the report of the Special 
Committee on Court of Claims, pre- 
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sented by the Committee Chairman, 
Richard S. Doyle, of the District of 
Columbia. The report contained five 
proposals recommended to the House 
for action: 

(1) Aresolution calling for Amend- 
ment of the Judicial Code which 
would authorize the Chief Justice to 
designate an exchange of judges 
among the Court of Claims, the 
Court of Customs and Patent Ap- 
peals, the Court of Appeals or the 
District Court for the District of Co- 
lumbia and the Courts of Appeals. 

(2) A resolution favoring represen- 
tation of the Court of Claims in the 
Judicial Conference of the United 
States. 

(3) A resolution favoring increas- 
ing the subsistence allowance of com- 
missioners of the Court of Claims. 


(4) A resolution in favor of extend- 
ing the power of the Court of Claims 
so that that Court would have power 
to grant redress other than a money 
judgment, its power in this regard to 
be equal to that conferred on district 
courts in similar cases. 

(5) A resolution favoring repeal of 
those sections of the judicial code 
relating to departmental reference 
cases, 

Judge Alfred P. Murrah, of Okla- 
homa, speaking for the Section of 
Judicial Administration, declared 
that his Section was opposed to Reso- 
lutions 1, 2 and 4. He remarked that 
the Court of Claims was a nisi prius 
court having only limited jurisdic- 
tion, and that it had no appellate 
jurisdiction. He said that enactment 
of these resolutions into law, would 
mean that a circuit judge might be 
called upon to sit on the Court of 
Claims. Also, he said, trial judges 
should not take part in the Judicial 
Conference because that body would 
become unwieldly if more members 
were added. 

In support of the resolutions, Mr. 
Doyle said that the Court of Claims 
had only five judges, and that three 
were necessary to concur in an opin- 
ion under the statute, and that there 
were only two’ retired judges to call 
back in case of a tie, both of whom 
were advanced in years. He went on 


to say that that Court is under the 
supervision of the Administrative Of- 
fice of the United States Courts, as are 
Courts of Appeal, and that the Com- 
mittee felt that the Court of Claims 
should have representation in the 
Judicial Conference in matters affect- 
ing their work. 

Upon motion of Judge Murrah, 
the first resolution was referred to 
the Section of Jurisprudence and 
Law Reform. A motion to adopt the 
second resolution was defeated. Reso- 
lutions 3, 4, and 5 were adopted by 
the House and are as follows: 


Ill 


RESOLVED, That the American 
Bar Association recommends to the 
Congress that the provisions of Title 
28, United States Code, relating to the 
judiciary and the judicial procedure 
be amended to provide for increasing 
the subsistence allowance of com- 
missioners of the Court of Claims 
from $7 to $10 a day; and 

BE IT FURTHER RESOLVED. 
That the Association proposes that 
this result be effected by amending 
Section 792(b) of Title 28, United 
States Code; and 

BE IT FURTHER RESOLVED, 
That the chairman and members of 
the Special Committee on Court of 
Claims be directed to urge the follow- 
ing amendment or its equivalent in 
purpose and effect upon the proper 
committees of Congress: 

Amend section 792 (b) 
follows: 

(b) Each commissioner shall re- 
ceive a salary of $7,500 a year, and 
all necessary traveling expenses, and 
also, [his reasonable maintenance 
expenses actually incurred, not ex- 
ceeding $7 per day,] while taking 
testimony or transacting other 
official business at a place other 
than Washington, a per diem allow- 
ance of $10. [Brackets indicate 
words which the resolution would 
delete; italics indicate words which 
the resolution would add.] 


to read as 


IV 


RESOLVED, That the American 
Bar Association recommends to the 
Congress that the provisions of Title 
28, United States Code, relating to the 
judiciary and the judicial procedure 
be amended to extend and broaden 
the powers of the Court of Claims 
to grant redress other than a money 
judgment, which powers would be 
equal to those conferred on district 
courts in similar cases; and 
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BE IT FURTHER RESOLVED, 
That the Association proposes that this 
result be effected by amending Section 
1491 of Title 28, United States Code; 
and 

BE IT FURTHER RESOLVED, 
That the chairman and members of 
the Special Committee on Court of 
Claims be directed to urge the follow- 
ing amendment or its equivalent in 
purpose and effect upon the proper 
committees of Congress: 

Amend section 1491 to read as 
follows: 

“The Court of Claims shall have 
jurisdiction to render judgment upon 
any claim against the United States: 

(1) Founded upon the Constitu- 

tion; or 

(2) Founded upon any Act of 

Congress; or 

(3) Founded upon any regulation 

of an executive department; or 
(4) Founded upon any express or 
implied contract with the 
United States; or 

(5) For liquidated or unliquidated 
damages in cases not sounding 
in tort. 

“The Court in such cases may grant 
any redress against the United States, 
or its officers and agents, which would 
be proper in a court of law, equity, 
or admiralty to the same extent as if 
the United States were suable as a 
private party”. [Italics indicate words 
which the resolution would add.] 

Vv 

RESOLVED, That the American 
Bar Association recommends to the 
Congress that Sections 1493 and 2510 
of Title 28, United States Code, re- 
lating to the departmental reference 
cases be repealed; and 

BE IT FURTHER RESOLVED, 
That the chairman and members of 
the Special Committee on Court of 
Claims be directed to urge upon the 
proper committees of Congress the 
repeat of those sections. 


Section of Administrative Law 
Reports on Its Work 


W. James MacIntosh, of Pennsylva- 
nia, gave the report of the Section of 
Administrative Law, of which he is 
the Chairman. He said that the Sec- 
tion hoped that legislation would be 
passed by the Congress setting up 
uniform rules for all federal adminis- 
trative agencies, and that a bill pro- 
viding for that has been introduced 
by Senator McCarran. He also said 
that the Section was working for the 
establishment of an administrative 
court. 

Walter T. Fisher, of Illinois, re- 
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ported for the Committee on Low- 
Cost Legal Service, of which he is 
Chairman. He commented upon the 
trend toward socialization of the 
medical profession in England, and 
the proposed national health insur- 
ance plan for the United States. He 
said that it was not impossible that 
similar plans for the legal profession 
might be advocated, and that the 
Association’s policy of encouraging 
low-cost legal service through plans 
devised by members of the profession 
might arrest this trend. He reported 
on the present status of lawyer refer- 
ence plans, and emphasized the dan- 
ger of destroying the lawyers’ inde- 
pendence by government sponsored 
legal service. 

Junior Bar Conference Reports 

on Law Student Program 

William R. Eddleman, of Washing- 
ton, Chairman of the Junior Bar 
Conference, reported for that group. 
He moved that the following resolu- 
tion be adopted: 

The Junior Bar Conference recom- 
mends that it be instructed to sponsor 
an American Law Student Association 
with a constituent student association 
in each approved law school. 

That the governing body of the 
American Law Student Association 
consist of a House of Delegates, made 
up of representatives of each of the 
local student associations and a council 
consisting of the officers of the Junior 
Bar Conference, the Chairmen of the 
Junior Bar Conference Committees on 
Relations with Law Students and 
Membership, two members of the 
Board of Governors designated by the 
President of the American Bar Associ- 
ation and the principal officers of the 
American Law Student Association. 

That the House of Delegates of the 
American Law Student Association 
meet at the time and place of the 
annual meeting of the American Bar 
Association and that the delegates to 
and members of the American Law 
Student Association be afforded by the 
American Bar Association, the privi- 
lege of attendance at its meetings. 
Mr. Eddleman said that this reso- 

lution was the fruit of much careful 
work by the Junior Bar Conference, 
and that it was proposed to finance 
the Law Student Association with 
funds already allocated to the Junior 
Bar Conference. He said that the 
plan was to select four or five law 


schools in which to begin such an 
organization, and from the experi- 
ence learned there to expand the 
program to every approved law 
school. Dean Robert G. Storey, of 
Texas, moved that a substitute reso- 
lution be adopted for the one pro- 
posed by Mr. Eddleman. His resolu- 
tion would have merely called for an 
instruction to the Junior Bar Con- 
ference to sponsor organization of 
student bar associations, and would 
have eliminated all reference to of- 
ficers of the Association. In support 
of his substitute resolution he said 
that he favored student bar associa- 
tions, but that he felt that such or- 
ganizations should be formed locally 
and that the creation of a national 
student association be deferred. 

James D. Fellers, of Oklahoma, 
former Chairman of the Conference, 
replied that Dean Storey’s proposal 
was not what the law students and 
the law schools desired. He read sev- 
eral news stories from the Harvard 
Law School Record which showed 
the activities of the student branch 
of the National Lawyers Guild. He 
declared that all the approved law 
schools had been circularized to de- 
termine their attitude on the ques- 
tion, and that the overwhelming con- 
sensus among them was that the As- 
sociation should adopt the program 
proposed by the Junior Bar Confer- 
ence. ; 

Ross L. Malone, Jr., of New Mex- 
ico, said that he felt that if the As- 
sociation were going into the law 
schools, it should go in as the Ameri- 
can Bar Association. 

Charles S. Rhyne, of the District 
of Columbia, Joseph D. Calhoun, ol 
Pennsylvania, and T. Julian Skinner, 
Jr., of Alabama, all former Chairmen 
of the Junior Bar Conference spoke 
in favor of the resolution, saying that 
their experience in the Conference 
bore out the report of Mr. Eddieman, 
and that the Conference already had 
the power covered by Dean Storey’s 
substitute resolution. 

The House proceeded to vote on 
the question. Dean Storey’s substitute 
resolution was defeated, and that pro- 
posed by Mr. Eddleman was adopted 
as the action of the House. 





act 
thi: 


wit 


ma 
Ho 
wh 
law 
sO 

a c 
wel 


syli 
Col 
ies 


the 
urg 


giv 
the 


Col 






such an 
experi- 


ind the 
ed law 
orey, 0 
ite reso- 


ne pro- 
$s resolu- 
d for an 
ar Con- 
ition of 
1 would 
e to of- 
support 
he said 
associa- 
such or- 
1 locally 
national 
red. 

lahoma, 
iference, 
proposal 
‘nts and 
read sev- 
Harvard 
showed 
_ branch 
1ild. He 
ved law 
d to de- 
he ques- 
ing con- 
t the As- 
program 
Confer- 


ew Mex- 
the As- 
the 
e Ameri- 


law 


District 
houn, ol 
Skinner, 
‘hairmen 
ce spoke 
ying that 
n ference 
idieman, 
eady had 
| Storey’s 


vote on 
ubstitute 
that pro- 
adopted 








Secretary Stecher announced the 
action of the Board of Governors on 
this question, and moved adoption 
of the following resolution, dealing 
with the same subject: 


1. That the Special Committee on 
the Relations of the American Bar As- 
sociation With Law Students be au- 
thorized to continue its studies with 
respect to the problem proposed by 
its preliminary report to the Board, of 
January 28, 1949. 

2. That the Council of the Section 
of Legal Education and the Board of 
Editors of the American Bar Associa- 
tion Journal be requested to give 
immediate consideration to the prob- 
lems within their respective fields of 
activities suggested by the report of the 
special committee, or otherwise hav- 
ing relation to such problems, and 
that the Council of the Section of 
Legal Education and the Board of 
Editors of the American Bar Associa- 
tion Journal, together with the Junior 
Bar Conference, be requested to make 
a report to the Board of Governors 
with recommendations for considera- 
tion and action by the Board at its 
May, 1949, meeting. 

3. That copies of the reports and 
recommendations of the Council of 
the Section, of the Board of Editors, 
and of the Junior Bar Conference be 
sent to the Chairman of the special 
committee at least two weeks in ad- 
vance of the May, 1949, meeting of 
the Board, to the end that the special 
committee may have the benefit of 
such reports in the formulation of its 
further and definitive recommenda- 
tions to the Board. 


This resolution was passed as the 
action of the House. 

Continuing his report, Mr. Eddle- 
man moved for adoption by the 
House of that portion of the report 
which dealt with changing the by- 
laws of the Junior Bar Conference 
so as to permit them to operate on 
a calendar year basis. The changes 
were approved by the House. 

William Clarke Mason, of Penn- 
sylvania, reported for the Special 
Committee on Restoration of Librar- 
ies of Inns of Court. He said that 
the progress had not been so good 
as the Committee had hoped, and 
urged each member of the House to 
give greater support to the work of 
the Committee. 

George M. Morris, of the District of 
Columbia, Chairman, gave the report 
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of the Committee on Public Rela- 
tions. He said that since a Survey of 
the Legal Profession had been under- 


taken, the Committee had decided to 


wait until results of that Survey were 
available before presenting a public 
relations program to the House. Fur- 
ther, he reported that the Committee 
intended to find one or two persons 
in each state who would undertake 
to act as promoters of publicity in 
their state. To assist state and local 
bar associations, he went on, the Com- 
mittee has undertaken publication of 
a single sheet known as AmBar de- 
voted to news of state and local bar 
associations. 


John D. Randall, Chairman of the 
Committee on Unauthorized Practice 
of the Law, gave the report of that 
Committee. He presented a resolution 
which would authorize the Commit- 
tee to file a brief as amicus curiae in 
the Bercu case now pending in the 
New York Court of Appeals. That 
case concerns the position of account- 
ants giving tax advice. He said that 
the only reason for asking for author- 
ity to file an amicus curiae brief in 
the case was that the American In- 
stitute of Accountants had asked 
leave to file such a brief, and that 
the Committee did not wish to make 
a national issue of the question un- 
less forced to do so. The resolution 
granting this authority wa’ approved 
by the House. 


Douglas Hudson, of Kansas, pre- 
sented the report of the Committee 
on Military Justice. The report rec- 
ommended that the House go on 
record as favoring separation of the 
Judge Advocate General's Depart- 
ment command control in 
court-martial proceedings. The re- 
port was adopted by the House. 


from 


G. W. Parker, Jr., of Texas, gave 
the report of the Section of Legal 
Education and Admissions to the 


Bar. On his motion, the House 


adopted resolutions granting full As- 
sociation approval to the University 
of Puerto Rico College of Law and 
provisional approval to the Cumber- 
land University School of Law. 


James D. Fellers, of Oklahoma, 
Chairman of the Committee on Draft, 
reported three resolutions to the 
House. The first of these, relating to 
picketing of courts, presented to the 
Committee by Messrs. Baldwin and 
Provosty, of Louisiana, was adopted 
by the House as reported by the Com- 
mittee with some slight changes made 
from the floor. It is as follows: 

Whereas, this country has a govern- 
ment of laws and not of men, and 
in the orderly administration of jus- 
tice it is necessary that our courts 
be impartial and independent in the 
application and construction of the 
laws, and free from any interference 
or acts which will result in a disrespect 
for law and Constitutional Govern- 
ment under law; and 

Whereas, several instances of mass 


picketing of courts have recently 
occurred; be it 
RESOLVED, That the American 


Bar Association condemns the picket- 
ing of courts as an interference with 
the orderly administration of justice, 
the purpose of which can only be to 
influence, intimidate and coerce the 
courts in connection with matters 
prospective or pending before them, 
and such picketing constitutes a clear 
and present danger, as well as a major 
threat, to the integrity and independ- 
ence of the judiciary and to our form 
of Government; be it 

FURTHER RESOLVED, That a 
copy of this resolution be forwarded 
to the director of the Administrative 
Office of the United States Courts with 
the request that this matter be brought 
to the attention of the Judicial Con- 
ference of the United States. 


Report of Labor Section 
Is Requested 


The second resolution reported for 
consideration of the House by the 
Committee on Draft reads as follows: 
Whereas, the public is greatly con- 
cerned with the development in the 
field of labor law and looks to 
this Association and in particular to 
its Section of Labor Relations Law 
for guidance in practical and clear 
expression with reference to proper 
legislation, now therefore, be it 
RESOLVED, That the House of 
Delegates of the American Bar Associ- 
ation recommends that the Section of 
Labor Relations Law, through its 
Council be called upon for a report 
and such possible recommendations 
in this field, such report to be made 
at the September meeting of the 
Association. 
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John M. Niehaus, of Illinois, the 
Labor Section’s Delegate, explained 
that Section’s lack of a report. He 
said that the Section was composed 
of men of divergent views, and in- 
cluded representatives of organized 
labor who are committed to repeal 
of the Taft-Hartley Act, and that 
these members of the Section could 
not agree upon some amendments 
which others might think. feasible. 
By bringing these men in to the Sec- 
tion, it is hoped, he said, to bring 
about some fundamental labor legis- 
lation. He was not, however, opposed 
to the resolution, he said. 

Charles H. Woods, of Arizona, 
speaking in favor of the resolution, 
pointed out that there is now a de- 
bate in Congress on legislation of 
vital importance. Even September 
may be too late, he went on, and if 
the Labor Section does nothing, the 
Association is in the position of sit- 
ting idly by while perhaps a labor 
government and a labor party are in 
the process of formation—which, he 
said, is a very serious thing. 

The House voted in favor of adopt- 
ing the resolution. 

The third resolution reported by 
the Committee on Draft was one sub- 
mitted by J. Garner Anthony, of 


Carl B. Rix Appointed 


® Carl B. Rix, of Milwaukee, Wis- 
consin, President of the Association 
in 1946-47, has been appointed by 
President Holman to fill the vacancy 
in the Chairmanship of the Commit- 
tee for Peace and Law Through 
United Nations caused by the un- 
timely death of Judge William L. 
Ransom. 
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Proceedings of House of Delegates 


Hawaii. The resolution called for 
Association support for admitting 
Hawaii as the forty-ninth state. The 
Committee on Draft recommended 
that the resolution be not adopted, 
on the ground that the question was 
of a political nature and beyond the 
scope of the objects of the Associa- 
tion. Chairman Morford sustained 
this view, and Mr. Anthony appealed 
to the House. 

Speaking for the adoption of his 
motion, Mr. Anthony pointed out 
that one of the purposes of the As- 
sociation was to promote representa- 
tive government, that the House had 
taken stands upon such questions as 
the United Nations and the Havana 
Charter. His resolution, he said, dealt 
with pending legislation, 

Samuel H. Liberman, of Missouri, 
said that he felt that there was 
a difference between the legislation 
concerning Hawaii and that dealing 
with international justice, since the 
latter dealt with a subject of vital 
interest which affects every American. 
It is a known fact, he continued, that 
admission to the union is not a mat- 
ter of right. “Personally”, he said, 
“I favor admission of Hawaii, but it 
is beyond the scope of the Association 
to take a position on this question.” 


The House then voted to sustain 
the ruling of the Chair. 

Glenn M. Coulter, of Michigan, 
then called the attention of the 
House to the Sixth Conference of 
the Inter-American Bar Association 
to be held at Detroit May 22 to June 
1. He invited all members of the 
House to attend, and offered a resolu- 
tion expressing the best wishes of the 
Association to the conference, and 
for appointment by the President of 
delegates thereto. This resolution was 
adopted. 


Bettin Stalling, of Illinois, rep- 
resenting the Federal Bar Associa- 
tion, addressed the House, urging 
that the Association cooperate more 
closely with the Federal Bar Associa- 
tion in endeavoring to have certain 
federal legislation enacted. 

Upon the suggestion of Mr. Nie- 
haus, of Illinois, the House stood in 
compliment to Mrs. Olive G, Ricker, 
the Executive Secretary who com- 
pleted twenty-five years of service to 
the Association on January 30. 

Upon motion of Mr. Willy, the 
Chairman of the Committee on Rules 
and Calendar, the House adjourned 


. 


sine die at 5:15 o'clock. 


Chairman of Committee on Peace and Law 


Mr. Rix has been a member of the 
Committee since 1945, and has long 
been interested in the subject-matter 
within its jurisdiction. While serving 
as President, he spent much of his 
time and effort in cooperation with 
the Committee, working for a strong 
United Nations and a system of in- 


ternational law which would guaran- 
tee peace without endangering our 
constitutional and legal safeguards 
of individual freedom. Most of his 
speeches dealt with spreading the 
gospel of the common law and con- 
stitutional government throughout 


the world. 
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Views of Our Readers 











® Members of our Association are invited to submit short communications expressing 


their opinions, or giving information, as to any matter appearing in the Journal or 


otherwise within the province of our Association. Statements which do not exceed 


300 words will be most suitable. The Board of Editors reserves the selection of 


communications which it will publish and may reject because of length. The Board 


is not responsible for matters stated or views expressed in any communication. 





Thinks Military Law 
Is Fair 


® My attention was called to the 
reply to Col. Archibald King by 
George A. Spiegelberg (pages 29-31 in 
the January, 1949, issue), and I have 
read Colonel King’s letter (pages 
1142-1143 in the December, 1948, 
issue) and the editorial (pages 702- 
703 in the August, 1948, issue). 

In 1921 I enlisted as a private in 
the Infantry of the 
National Guard and served an enlist- 
ment expiring in 1924. Since my 
1929, I 
enlisted again as a private in the 
Infantry in August of 1932 and 
served through all grades in the 
Infantry up to and including first 
lieutenant. On November 7, 1941, 
I was commissioned a captain in the 


Minnesota 


admission to the Bar in 


Judge Advocate General's Depart- 
ment and have served in _ that 
department since that time both in 
the federal service and in _ the 
National Guard since separation. I 
therefore feel that I have the views 
of a civilian soldier on this matter, 
as distinguished from the _profes- 
sional. 

To properly evaluate the pro- 
visions relating to military justice 
and the application thereof the 
approach should be neither from a 
strictly military point of view nor 
from a strictly civilian point of view. 
The line officer of long standing 
might well overlook, in the attitude 
of adherence to rigid discipline, the 
rights and privileges that to the 
self-evident. The 


civilian seem 


civilian, on the other hand, probably 
fails to realize that certain so-called 
rights and privileges are surrendered 
at least to a degree when the indi- 
vidual enters into his contract of 
service by enlistment. Military jus- 
tice must always be peculiar unto 
itself by its very nature, 

Although I am inclined to agree 
with relative to the 
divorcing of court-martial jurisdic- 
tion from the command, it has been 
my experience that adequate justice 
practically always was administered 
where the staff Judge Advocate was 
a competent man and had the 
courage to advise his commanding 
ofhcer correctly in regard to military 
matters. The staff Judge 
Advocate was kept well posted not 
only on the material in the Manual 
for Courts-Martial and the decisions 
made in regard thereto, but also as 
to the policy of the War Department 
with respect to the various offenses 
and the punishments therefor. An 
intelligent commanding officer, and 
there were many of them, recognized 
the fact that his staff Judge Advocate 
was properly trained and was a 


your stand 


justice 


specialist in his field, and would 
almost universally accept his advice 
on matters of military justice. If he 
did not, he then bore the respon- 
sibility for his actions. 


One thing that neither the edi- 
torial nor Colonel King nor Mr. 
Spiegelberg bring out is the review 
required in all general court-martial 
cases at no expense to the accused. 
These, I believe, are now handled by 





Review and the 
Judicial Councils. Such Boards of 
Review unquestionably examined 
and considered the review of the staff 
Judge Advocate of the general court- 
martial jurisdiction attached to and 
part of the record, and, in many cases 
that I know of personally, adopted 
the recommendation of the staff 
Judge Advocate, even though not 
concurred in or approved by the 
convening authority. 

As I indicated above, a good staff 
Judge Advocate, when he was con- 
vinced of the correctness of his stand, 
would not hesitate to disagree with 
his commanding officer. There were 
times, of course, when this may have 
caused him difficulty, but in many 
instances such disagreements would 
result in putting a commanding 
officer on the right track. After all 
the staff Judge Advocate was only a 
staff officer and could only advise. 

The citation of two glaring 
examples of miscarriage of justice by 
Mr. Spiegelberg, although he states 
that they are not necessarily typical 
but “exemplify the possibilities for 
the abuse of power”; to my mind 
tend to leave an unfair impression 
on the reader. I must say that in 
those two instances either the com- 
disregarded the 
advice of his staff Judge Advocate, or 
the staff Judge Advocate was in- 
competent. 


the Boards of 


manding officer 


Having prosecuted and defended 
numerous criminal actions in my 
practice, it was my conclusion from 
my active service that, as a whole, 
military justice was fairly admin- 
istered. Unquestionably others may 
well have had less satisfying experi- 
ences. If the staff Judge Advocate is 
adequately trained, kept well posted 
on current developments in military 
justice and is backed by the power 
of his Department, the soldier or 
officer need have no fear of the 
justice he can expect to receive in 
the military forces. 

GoopricH M, SULLIVAN 
Stillwater, Minnesota 
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Views of Our Readers 


Thinks Military Law 
Is Despotic, Archaic 


® May the writer express his hearty 
appreciation of George A. Spiegel- 
berg’s “A Reply to Col. Archibald 
King” in the January issue of the 
JOURNAL. 

The theoretical system of court- 
martial trials and the practical work- 
ings of the same are widely divergent. 

A special court martial is usually 
ordered and directed by the post or 
regimental commander acting upon 
the advice of junior officers. In this 
connection it is to be noted that a 
special court may sentence an en- 
listed man to six months hard labor 
and fine him two-thirds of his pay 
for six months, and may reduce him 
to the grade of private. 

As a matter of practical expedi- 
ency, the trial judge advocate (pros- 
ecutor) selects the court. The order 
by the commanding officer is usually 
only a formality. A hunt is then in- 
stituted by the trial judge advocate 
to get some mess officer, physical 
training officer, or similarly un- 
trained and unqualified officer, to 
defend the accused, and he is ap- 
pointed as defense counsel. The ac- 
cused is then convicted. 

If the punishment assessed is in- 
sufficient in the opinion of the com- 
manding officer, he calls his court 
together, and proceeds to tell them 
that they do not realize their respon- 
sibility, and then outlines to them 
his idea of adequate punishment. In 
the event the members of the court 
do not agree with the commanding 
officer’s idea of justice, the com- 
mander merely cuts another order 
which takes them off the court and 
replaces them with hand _ picked 
officers who are subservient to the 
wishes of the commander. 

This is no idle talk, for the writer 
has been present on several occasions 

(on the prosecuting side) when such 
action took place. After one such 
“lecture” the Court sentenced an en- 
listed man to six months hard labor 
and fined him two-thirds of his pay 
for six months for two days AWOL 
which was occasioned because of a 
missed train connection. The writer 
could cite numerous other “correc- 
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tive’’ measures that were taken after 
the commanding officer expressed his 
views to the Court. 

The record is clear as to what has 
been the result in the past in view 
of the “Report of War Department 
Advisory Committee on Military Jus- 
tice”, and the only question that 
could arise about the advisability of 
a change would be the practical ques- 
tion as to whether or not divorcing 
the courts martial from the chain 
of command would deprive the com- 
manding officer of his necessary dis- 
ciplinary powers. In the opinion of 
the writer it would not. 

In these critical times of the draft 
and a possible third world war, there 
is no time to lose in the fight of the 
Bar to revamp this despotic and 
archaic method of military trial. 

KEARBY PEERY 
Wichita Falls, Texas 


Explaining Law 
to Laymen 


® Since one of your editorials (34 
A.B.A.]. 1120; December, 1948) is di- 
rected at a remark I had made with 
respect to the unfortunate lack of 
ability of lawyers to explain the law 
to laymen, I thought you might be 
willing to run this brief letter in 


reply. 
In the editorial you mention 
several authors, such as_ Francis 


Biddle, Charles P. Curtis and Ben 
W. Palmer. Estimable gentlemen as 
they are, their writings more or less 
prove the point I made, that whereas 
their books sold to lawyers, 1 doubt 
if any one of these able and exciting 
authors made as much, I dare guess, 
as $3000 in royalties, and of the 
royalties earned, probably 75 percent 
derived from copies bought by their 
lawyer friends. If Francis Biddle’s 
book sold 12,000 copies, I miss my 
guess; and bear in mind that in order 
to reach the return cost figure, books 
have to sell about 10,000 copies. 
Come! Come! Try to find some 
examples of writings by lawyers 
which have reached a mass appeal. 
Law is exciting to lawyers and can, 
I hope, some day be written to 
excite the lay mind. I will settle for 
sales of 30,000 copies; and, of course, 


don’t expect a public the size of 
Gunther’s Inside Latin America, or 
Sherwood’s Roosevelt and Hopkins. 

I take it we are not fighting about 
objectives, but that we are disagree- 
ing about a basic fact. I think it 
would be interesting if you would 
get somebody to make a research 
study on the sales of books over the 
last two or three years, written by 
lawyers on subjects relating to the 
law. OF course, it might just be the 
public’s fault, and I am not saying 
that the books written did not give 
me amusement. 

Morris L. ERNsT 

New York City 


Disagrees with Judge Bakke 
on McCollum Decision 


= | should like to take issue with my 
good friend, the Honorable Norris C. 
Bakke, former Justice of the Supreme 
Court of Colorado, regarding his 
views on the editorial “No Law But 
Our Own Prepossessions?”’ appearing 
in June, 1948, issue. 

Judge Bakke assumes that the 
Supreme Court took judicial notice 
of the language of its decisions to 
the effect that the United States is 
a Christian nation. So far as my 
research has been able to discover, 
there is but one decision where such 
language appears. It was used by 
Justice Brewer in Church of the Holy 
Trinity v. United States, 143 US. 
457 (1892). 

The language there used, that the 
United States is a Christian nation 
did not indicate the real issue before 
the Court, but was merely obiter 
dictum, and cannot be regarded as 
a judicial decision. The real point 
at issue in that case was whether 
under the alien labor law passed by 
Congress in 1887, professional, skilled 
or “brain” labor was banned, or 
whether only manual labor was in- 
tended. 

It is obvious that with every form 
of religion, Christian and non-Chris- 
tian, protected by the Constitution, 
this nation cannot be considered to 
be a Christian nation. 

Article XI of the Treaty of Peace 
and Friendship with Tripoli con- 
tained the following language: 

As the government of the United 
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States of America is not, in any sense, 

founded on the Christian religion. . . 

The Constitution provides that it 
and the treaties made in pursuance 
thereof are the supreme law of the 
land, 

Judge Bakke is careful to point 
out that the First Amendment speaks 
of the free exercise of religion—not 
irreligion, atheism or agnosticism. 
Actually what is meant by religion? 
| think Judge Bakke will agree that 
religion is one’s belief in his origin, 
his existence, the existence of all 
things and belief regarding the fu- 
ture. Thus, for the purpose of our 
Constitution and our laws, we must 
consider any belief regarding such 
to be a religious belief. Does Judge 
Bakke want to be understood as be- 
lieving in freedom of religion only 
for believers not nonbelievers? In- 
cidentally, I might add that all 
whose views expressed opposition to 
the McCollum case in the past sev- 
eral months in the JouRNAL, are quite 
willing to grant freedom of religion 
only for believers. This does not in 
my judgment square with good 
sportmanship, and certainly is not 
good law, as the Supreme Court has 
indicated. 


While I feel that the New Jersey 
bus case could, without violence to 
the Constitution, have been decided 
the other way, nevertheless it appears 
to me that the two cases are not 
irreconcilable. Justice Black who 
wrote the main opinion in both 
cases certainly points out in the New 
Jersey bus case that where a parochial 
school meets the educational require- 
ments of state law, the parents dis- 
charge their duty under compulsory 
education laws by sending their chil- 
dren to such schools. That for the 
State to supply the means of helping 
the parent fulfill that requirement 
is therefore not unlawful. On the 
other hand, in the McCollum case, 
the school board sought to use tax 
supported school buildings to further 
religion and that was a violation of 
the First Amendment, which has 
erected a wall between Church and 
State. 


Why don’t those who fear for the 
moral welfare of our younger gener- 


ation, instead of insisting on having 
religion taught in the public schools 
in such a manner as to further the 
interest of organized religion, utilize 
the home and Church for that pur- 
pose? Are they so lacking in morals 
themselves that they fear the reli- 
gious training received in the home 
would be insufficient? It is about 
time the parent assumed the respon- 
sibility for the moral welfare of his 
children. At the home it can be done 
according to the religious views of 
the parent and consistent therewith. 
In the school where the children 
come from homes where diverse views 
exist, no good can come from such 
a situation. Tensions are created 
between the children. The children 
of free thinkers as well as the chil- 
dren of parents who are liberal are 
often embarrassed and sometimes 
even looked upon as queer. Reli- 
gionists have no reason to insist upon 
giving children religious training in 
violation of the basic law of the lard. 
The Supreme Court by the McCol- 
lum decision has given sanction to 
the right of all to believe or not to 
believe and has denied the right to 
the State to grant religious groups 
the use of tax supported institutions 
as forums for fostering religion. We 
must not overlook the fact that athe- 
ists, agnostics and others as well as 
religionists pay taxes to support these 
institutions. 
SAMUEL D. MENIN 

Denver, Colorado 


A Further Word 
from Phil Stone 


® With reference to my editorial ap- 
pearing in the January issue of the 
JOURNAL, your comment seems to 
indicate that the thought behind my 
editorial is not clear. I certainly am 
not an advocate of the socialism 
which usurped the language of true 
liberalism; my thought was that the 
American people have a healthy dis- 
trust of all powerful and centralized 
government and that it is just this 
very distrust which may, I hope, 
prevent the complete triumph of 
our blossoming bureaucracy in the 
United States. 


Views of Our Readers 


I certainly do not agree with the 
legal or constitutional philosophy 
apparent in many decisions of the 
present Supreme Court of the United 
States. 

PHIL STONE 
Oxford, Mississippi 


Prefers ‘‘Positive Law” 
to ‘Natural Law” 


®" In his “Groping for a Legal Phi- 
losophy” (35 A.B.A.J. 12; January, 
1949) Mr. Palmer asserts, “The great 
problem of the law and the universal 
problem of life today is the problem 
of finding wise and generally ac- 
ceptable standards. Without com- 
monly accepted standards there can 
be nothing but divided counsels and 
unending dissension.” I would like 
to suggest that we do have a gener- 
ally acceptable standard today, al- 
though it is probably not a philoso- 
phy which will please Mr. Palmer or 
others who seek a Utopian stability 
in the affairs of men. It is a philoso- 
phy which makes a virtue of what he 
laments—it is the philosophy of op- 
position and disagreement. 

Older than Christianity, the key 
to this philosophy is contained in 
the “Universal Declaration of Hu- 
man Rights,” printed on another 
page in the same issue of the Jour- 
NAL. Here the United Nations Assem- 
bly has set down (perhaps inartisti- 
cally) some of the fundamental 
views which have received at least 
lip service throughout the world. 
Based upon Kantian imperatives and 
the integrity of the individual, the 
Declaration says, in effect, that all 
persons are entitled to live, believe, 
speak, and move about as they wish, 
without discrimination because of 
age, sex, race, color, language, be- 
liefs, birth or for any other reason. If 
this or any other similar statement 
of human rights is to be accepted, it 
inevitably follows, so long as human 
beings are not poured into the same 
mold, that there will be—and must 
inevitably be—opposition and disa- 
greement. 

Opposition—though semantically 
disagreeable—may be shown to be 
the only practicable means for de- 
termining ends. It does not take 
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Views of Our Readers 





great documentation to show that 
such progress as man has made in 
understanding the physical world in 
which he lives has grown out of his 
ability to oppose or disbelieve es- 
tablished concepts. Copernicus dis- 
believed; Galileo disbelieved; New- 
ton disbelieved; Einstein disbelieved. 
We have now arrived at a point 
where the theoretical physicists of 
today do not say that the atomic 
theory is true but simply that it is 
an acceptable working hypothesis. It 
may well be that in a few more dec- 
ades, generations or centuries, some 
other hypothesis will, by the process 
of opposition and disagreement, be 
worked out which is more in accord 
with the then known, verifiable facts. 

So also in matters of political and 
social philosophy, we have come to 
accept Heraclitus’ notion of per- 
petual change. Professor Northrop 
has demonstrated in The Meeting of 
East and West the tentative hypo- 
thetical character of metaphysical 
concepts. Politically, we accept the 
view that that government is best 
which, for all its inefficiencies, is 
based upon open disagreement, dis- 
cussion and compromise. We accept 
as valid an informal dialectic believ- 
ing that every proposition brings 
forth its own denial and that the re- 
sulting synthesis brings us close to 
sound objectives and suitable meth- 
ods. Thus, in the Western World at 
least a two-party system of govern- 
ment, where the loyal opposition is 
a constant check on the excesses of 
the party in power, is thought to be 
far preferable to a one-party system, 
even though that party has the “true 
light”—the true philosophy. 

The individual liberties of thought 
and action, which are the necessary 
consequence of the philosophy of op- 
position, are subject to one basic ex- 
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ception—that nothing must be said 
or done to infringe upon those liber- 
ties. Free speech, for example, can 
be maintained only if it is restricted 
in those who would limit it. 

From this philosophy of opposi- 
tion, it follows that law—whether 
made by congresses or courts—should 
maintain a political, social and eco- 
nomic climate in which differing 
views, methods and goals may flour- 
ish. Disputes must continue to be 
tried by opposing advocates. The 
rules of fair play must, of course, be 
defined and enforced; and guaran- 
tees of individual freedoms must not 
be allowed to become guarantees of 
license. On the whole, however, it 
is the function of law to preserve 
the widest possible area for freedom 
consistent with those propensities of 
men which make them less than 
morally perfect. 

The application of this philosophy 
to law is made difficult by the con- 
fusion which persists with respect to 
the relation between “natural law” 
and “positive law”. These concepts 
are, in our view, no more inconsis- 
tent than apples and pears—they are 
simply different. The distinction 
becomes clear when it is realized 
that natural law in its various defi- 
nitions is really no more nor less 
than “moral law”, especially that 
part of the moral law which is 
common to all the great religions. 
Professor Sorokin has made the dis- 
tinction clearly in his Reconstruction 
of Humanity. Positive law, which is 
the set of normative standards en- 
forced by a sovereign, creates rights 
as well as duties; moral law, on the 
other hand, creates only duties; e.g., 
the duty to give generously is not 
matched by a right to receive charity. 
Furthermore, positive law, as a sys- 
tem designed to regulate human re- 





lationships in the everyday affairs of 
life, is enforced by physical sanctions, 
whereas the moral law by its very 
nature is enforced by the dictates of 
conscience alone. 

Differing according to time and 
place, positive law must vary, in the 
Holmesian sense, according to the 
“felt necessities” of the people. How- 
ever desirable it may seem, it is not 
logically necessary that it coincide 
with moral law, which has universal 
and permanent validity. This lack 
of an inevitable connection is not, 
however, to be feared. If Jefferson 
could appeal to the higher law to 
establish the invalidity of British 
laws in 1776, there is nothing to 
prevent the modern-day Lenin from 
appealing to the higher law to justify 
an overthrow of the degraded, demo- 
cratic, capitalistic bourgeoisie. 


To complete the argument, it is 
merely necessary to turn the coin and 
ask what happens when Mr. Palmer's 
goal of a single unifying standard is 
achieved. The answer is found in his 
own reference to medieval times. 
Then, in a stratified feudal society, 
there was a unity of life under the 
spell of the Virgin and St. Thomas’ 
concepts of “natural law’. Medieval 
unitary society had, no doubt, its 
own generally acceptable philosophy 
—but woe to him who dared dissent 
from it! The penalty for heretics was 
excommunication or gentle burning 
at the stake. 

Perhaps the Dynamo of today (to 
use Henry Adams’ figure) runs too 
fast. But man’s desire for permanent 
stability and peace is not likely to 
be realized on this earth. We could 
do far worse than to recognize that 
opposition and change is the price 
of progress. 

ABRAM T. COLLIER 
Boston, Massachusetts 
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Nominating Petitions 


Colorado 

The undersigned hereby nominate 
James A. Woods, of Denver, for the 
office of State Delegate for and from 
the State of Colorado to be elected 
in 1949 for a three-year term begin- 
ning at the adjournment of the 1949 
Annual Meeting: 

Orie L. Phillips, P. H. Lamphere, 
Josiah G. Holland, Thomas Henry 
Ryan, Frank E. Hickey, Mason A. 
Lewis, G. Walter Bowman, Henry E. 
Lutz, Morrison Shafroth, William 
Grant, Henry W. Toll, Nathan R. 
Kobey, Samuel Chutkow, Noah A. 
Atler, Norma L. Comstock, Warren 
Kent Robinson, Clyde C. Dawson, 
Jr., John E. Gorsuch, Leonard M. 
Campbell, Roscoe Walker, Jr., Bur- 
ton Crager, Edward L. Wood, Milton 
J. Keegan, Donald E. Kelley and 
James T. Burke, of Denver. 


Georgia 


The undersigned hereby nominate 
Arthur G. Powell, of Atlanta, for 
the office of State Delegate for and 
from the State of Georgia to be 
elected in 1949 for a three-year term 
beginning at the adjournment of the 
1949 Annual Meeting: 

J. Alton Hosch, of Athens; 

James M. Hull and Isaac Peebles, 
Jr., of Augusta; 

Frank D. Foley and Albert W. 
Stubbs, of Columbus; 

Joseph H. Blackshear, A. C. 
Wheeler and E. D. Kenyon, of 
Gainesville; 

John B. Harris, C. Baxter Jones 
and Van McKibben Lane, of Macon; 

John M. Brennan, Julian F. Cor- 
ish, William Walter Douglas, Alex 
A. Lawrence, A. R. Lawton, Jr., and 
George O'Donnell, of Savannah; 

E. Kontz Bennett and F. B. Mc- 
Donald, Jr., of Waycross; 

Philip H. Alston, W. Colquitt 
Carter, E. Smythe Gambrell, John 
M. Slaton, C. Baxter Jones, Jr., and 
Shepard Bryan, of Atlanta. 


Indiana 


The undersigned hereby nominate 
Howard P. Travis, of Indianapolis, 
for the office of State Delegate for 
and from the State of Indiana to be 
elected in 1949 for a three-year term 
beginning at the adjournment of the 
1949 Annual Meeting: 

Paul G. Davis, Jeremiah L. Cadick, 
Floyd W. Burns, Paul N. Rowe, Wil- 
liam G. Davis, G. R. Redding, Hugh 
E. Reynolds, Burke G. Slaymaker, 
Merle H. Miller, R. Stanley Lawton, 
Harry T. Ice, Kenneth Foster, James 
V. Donadio, George P. Ryan, Rob- 
ert D. Coleman, Herbert E. Wilson, 
Grier M. Shotwell, Herman W. 
Kothe, John G. Rauch, Harold R. 
Woodard, Elmer L. Goldsmith, 
Ralph G. Lockwood, Harry E. Rid- 
dell, John A. Royse and Fred Bates 
Johnson, of Indianapolis. 


New Hampshire 


The undersigned hereby nominate 
Louis E, Wyman, of Manchester for 
the office of State Delegate for and 
from the State of New Hampshire, 
to be elected in 1949 for a three-year 
term beginning at the adjournment 
of the 1949 Annual Meeting: 

Philip H. Faulkner, of Keene; 

Robert B. Hamblett, of Nashua; 

Robert P. Booth, Winthrop Wad- 
leigh, Ralph E. Langdell, John J. 
Sheehan, Maurice F. Devine, J. 
Walker Wiggin, George H. Warren, 
John N. Nassikas, Samuel A. Mar- 
golis, John J. Broderick, Samuel 
Green, J. Morton Rosenblum, Alfred 
J. Chretien and John R. McLane, of 
Manchester; 

Frank J. Sulloway, James B. God- 
frey, Franklin Hollis, Carl C. Jones, 
Jonathan Piper, Robert W. Upton, 
Robert H. Reno and Winslow H. 
Osborne, of Concord; Stanley M. 
Burns, of Dover. 
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New York 


The undersigned hereby nominate 
Harold J, Gallagher, of New York 
City, for the office of State Delegate 
for and from the State of New York 
to be elected in 1949 for a three- 
year term beginning at the adjourn- 
ment of the 1949 Annual Meeting: 

John W. Davis, Joseph M. Pros- 
kauer, Nathan L. Miller, William L. 
Charles E. Hughes, Jr., 
Bruce Bromley, Eustace Seligman, 
Mason H. Bigelow, George Spiegel- 
berg, Robert T. Swaine, Arthur H. 
Dean, Joseph M. Hatfield and Cloyd 
Laporte, of New York City; 


Ransom, 


Neil G. Harrison, of Binghamton; 

George H. Bond and Louis C. 
Ryan, of Syracuse; 

Warnick J. Kernan, of Utica; 

Philip Halpern Philip J. 
Wickser, of Buffalo; 

J. A. Dykman, Julius Applebaum 
and Hunter L. Delatour, of Brook- 
lyn; 

John E. Mack, of Poughkeepsie; 

James P. B. Duffy, of Rochester; 

Robert C. Poskanzer, of A]bany. 


and 


Rhode Island 


The undersigned hereby nominate 
Henry C. Hart, of Providence, for 
the office of State Delegate for and 
from the State of Rhode Island to be 
elected in 1949 for a three-year term 
beginning at the adjournment of the 
1949 Annual Meeting: 

Hoyt W. Lark, David B. Lovell, 
Jr., Gurney Edwards, John Rae Gil- 
man, Kirk Smith, Elmer E. Tufts, Jr., 
Edward Winsor, Walter A. Edwards, 
William H. Edwards, Ronald B. 
Smith, Edward Thayer Richards, 
Frank L. Hinckley, Harold P. Salis- 
bury, Matthew W. Goring, Thomas 
J. Hogan, Noel M. Field, Randall H. 
Young, Edward M. Watson, S. Ever- 
ett Wilkins, Jr., Robert F. Pickard, 
Hayward T. Parsons, Mason B. Mer- 
chant, Stuart H. Tucker, C. Tracy 
Barnes, and Woodworth L. Carpen- 
ter, of Providence. 
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Law Practice in Russia 


(Continued from page 180) 
ticipating in civil and criminal 
actions on behalf of any interested 
party. 

Admission to the Bar is governed 
by standards set by the Ministry of 
Justice of the U.S.S.R. Three classes 
of persons are deemed qualified pro- 
fessionally: (1) those who have been 
granted a law degree following the 
satisfactory completion of the four- 
year law course;!° (2) those who have 
completed satisfactorily the two-year 
course in junior law schools and who 
have also had practical experience 
for not less than one year as a judge, 
prosecutor, court investigator, or 
counsel to a government corporation 
or office, and (3) those who have had 
no formal legal education but who 
have a record of not less than three 
years’ experience as judge, prosecu- 
tor, court investigator or counsel to 
a government corporation or office. 
Those candidates for admission to 
the Bar who present themselves on 
the basis of legal education alone are 
required to pass bar examinations 
which parallel the examinations 
given by the law schools at the end 
of the four-year course. 


Law School Graduate 
Must Have Experience 


The colleges of advocates in each 
Province or small Republic are now 
organized in a pattern set by the 
Statute of 1939. They may not ad- 
mit to membership anyone who has 
been deprived of electoral rights, or 
is under a court sentence, or is un- 
dergoing a preliminary examination 
or trial at the time of application 
for admission. The 1936 constitu- 
tion granted electoral rights to all 
citizens regardless of activity as 
priests, merchants, private employ- 
ers of labor, or prior status, so that 
there is today no blanket exclusion 
of any group of people from the Bar, 
except citizens of foreign states. 


A graduate of a law school who 
offers no practical experience to sup- 
port his application is admitted to 
a college of advocates only as a 
clerk. An Instruction of the Minis- 
try of Justice of the U.S.S.R., dated 
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April 23, 1940,'® concerns the details 
of legal clerkship. A clerk is placed 
at the task which the Presidium of 
the college to which he is admitted 
selects. The period of clerkship is 
one year, or less if the candidate 
exhibits the capacity which the Pre- 
sidium of the college believes nec- 
essary to full membership in the 
college. 

Each clerk is under the personal 
supervision of the manager of the 
consultation office to which he is 
assigned, and he performs his work 
under the guidance of an experi- 
enced lawyer to whom he is assigned 
by the manager. The clerk is re- 
quired to work eight hours a day 
and file a report monthly with the 
manager as to the work he has been 
doing. The manager, in turn, is re- 
quired to make a report not less 
than twice a year to the Presidium 
of the college as to the work of all 
clerks. He gives his recommenda- 
tions as to the time at which he 
believes each clerk is sufficiently pro- 
ficient to be admitted to full rights 
of practice. 

The Presidium is required to hold 
a general discussion among all clerks 
under its jurisdiction and experi- 
enced lawyers at least once every 
three months, at which time ques- 
tions of the clerks are reviewed. The 
Presidium is also required to or- 
ganize some special lectures on sub- 
jects of general concern to the clerks. 
During the period of clerkship, each 
clerk receives a salary of from 350 
to 500 rubles a month from the 
account of the Presidium of the col- 
lege. Such a salary is about one 
quarter of what a successful attorney 
could expect to earn each month. 
The Presidium of each college to 
which clerks are admitted is re- 
quired to make an annual report to 
the Ministry of Justice of the Re- 
public on the work of the clerks. 


The general meeting of each col- 
lege in each Province or small Re- 
public elects its Presidium by secret 
ballot for a two-year term. As in the 
1922 law, the Presidium is made the 
principal administrator of the affairs 
of the college. It may be composed 
of whatever number of members the 


general meeting desires. The Pre- 
sidium elects its own President and 
Secretary by a show of hands.!* 


Minister of Justice 
Can Disbar Advocate 


It is the Presidium which acts upon 
applications for membership in the 
college, and it must act within one 
month after the application is filed 
with it. Its decision must be com- 
municated to the local office of the 
Ministry of Justice of the Republic 
within ten days, with a biography 
of the new member.!® The Presi- 
dium also may dismiss members of 
the college if they are convicted of 
crime by a court, commit acts de- 
grading the reputation of the legal 
profession, or violate the rules of the 
college. Readmission is not _per- 
mitted for two years. A decision of 
the college refusing to admit an 
applicant to membership or dismiss- 
ing a member may be presented to 
the Minister of Justice of the Re- 
public concerned. The decision of 
this Minister is subject to a second 
appeal to the Minister of Justice of 
the U.S.S.R., whose decision is final. 
Both the Minister of Justice of the 
Republic concerned and the Minis- 
ter of Justice of the U.S.S.R. have the 
right to disbar an advocate, even 
without a decision by the Presidium 
of the college concerned. Members 
of a college of advocates may not 
serve in any but elective positions in 
state or public enterprises and or- 
ganizations, except by special per- 
mission, or as teachers or scientific 
workers. 

The general meeting of members 
of a college of advocates must be 
called at least twice a year. In addi- 
tion to electing the Presidium, it 
elects an auditing commission and 





15. For the subject matter of the course, see 
John N. Hazard, ‘‘Soviet Legal Education."* Wis- 
consin Law Review, 1938, p. 652. 

16. See Narkomyust, Sovetskaya Advokaturo 
(Moscow, 1942) 22. (People’s Commissariat of 
Justice, The Soviet Legal Profession.) 

17. Order of People’s Commissariat of Justice 
of the U.S.S.R., No. 98, dated Oct. 26, 1939 
published idem, at 9. 

18. Order of People’s Commissariat of Justice 
of the U.S.S.R., No. 65, dated April 22, 1941, 
published idem, at 10. 
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hears reports from the Presidium 
and its auditing commission. A 
quorum is more than half the mem- 
bers of the college. The general 
meeting approves the budget for the 
college and adopts rules. These lat- 
ter have been standardized by a 
form approved by the Ministry of 
Justice of the U.S.S.R. on April 4, 
1941, so that there is no variation 
on this subject. Details of these rules 
will be reviewed subsequently. 
“Consultation points” or what 
would be recognized by Americans 
as law offices are established in the 
number and at locations selected by 
the Presidium in accordance with a 
plan approved by the Ministry of 
Justice of the Republic. The mem- 
bers of the college are distributed 
over the consultation points by the 
Presidium, and the budget for each 
office is likewise approved by the 
The chief of each con- 
sultation point is a manager named 
by the Presidium and responsible 
to it for the work of the consultation 
point. The manager distributes the 
work of the office among the mem- 
bers, and sets the fee which each 
client is to pay, using as his guide 
the tariff to be discussed subse- 
quently. Managers of offices in which 
not fewer than fifteen lawyers are 
practicing are relieved of the duty 
to conduct any cases in court and are 
paid a salary by the Presidium of 
the college of advocates. If fewer 


Presidium. 


than fifteen lawyers are practicing 
in the office, the manager carries on 
work of all types, including court 
cases, but he is paid a supplementary 
amount over his Icgal fees as set by 
the Presidium of the college. 

Accounts of the office must be kept 
in accordance with a form prescribed 
by the Ministry of Justice of the 
U.S.S.R. 


Legal Fees Are Set 
by Government 


Legal fees are governed by general 
instructions issued by the Ministry 
of Justice of the U.S.S.R.1® Consid- 
erable flexibility is provided within 
the general principle that the upper 
limit of a fee for every type of legal 


service shall be set by the Ministry. 
A copy of the general instructions 
is given by the Presidium of each 
college to every lawyer who is a 
member of the college. A copy is 
also posted in each consultation 
point so that clients may familiarize 
themselves with it. The manager 
of each consultation point is respon- 
sible for its application, and if the 
community is so small that there is 
only a single lawyer, he is respon- 
sible for the application of the sched- 
ule of fees in making out his bill 
The schedule 
of fees is enforced by the Presidium 
of each college, and its work is 
audited by the Ministry of Justice 
of the Republic concerned. 


for services rendered. 


The fee for each service rendered 
a client is fixed by the manager of 
a consultation point in consultation 
with the client and in accordance 
with the principles of the Instruc- 
tion of the Ministry of Justice of the 
U.S.S.R. Within the limitations of 
the regulations the manager uses the 
criteria familiar to American law- 
yers, namely, skill and reputation 
of the lawyer, difficulty of the prob- 
lem, time required, result accom- 
plished and ability to pay. When 
agreement is reached as to the 
amount of the fee, it is recorded in 
the journal maintained by the man- 
ager of the consultation point and 
the entry is initialed by the manager 
and the client. Payment is made to 
the cashier of the consultation point, 
who is required to issue a receipt in 
a form established by the Instruction. 
The fee is paid over subsequently 
by the cashier to the lawyer perform- 
ing the service, after there has been 
deducted a percentage for the main- 
tenance of the Presidium and of the 
consultation point, and for the costs 
of training and retraining lawyers 
in courses conducted by the college 
(like the American Bar’s program 
of continuing education after ad- 
mission). The percentage to be de- 
ducted is set by the general meeting 
cannot exceed 30 per cent of the fee. 
If services are rendered to an or- 
ganization, office or government 
corporation, they are to be per- 
formed in accordance with a con- 
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tract or retainer for which fees are 
set at a rate different from that for 
individual clients. These will be set 
forth subsequently. 

Not all services are compensated. 
The Bar is required to render serv- 
ices without the payment of a fee 
by the client if the case concerns the 
recovery of alimony or maintenance 
of a child; if the case arises out of 
an injury in production which re- 
sults in the maiming of a workman, 
if the case involves applications or 
suits for state pensions or assistance, 
and if the client is a soldier or sailor 
of the Soviet armed services. The 
manager of the consultation point 
may waive a fee in any other case if 
he finds that the client is unable to 
pay. 

The table of fees is arranged ac- 
cording to the types of services per- 
formed. Because of the unfamiliarity 
to American lawyers of the Soviet 
system of state regulation of legal 
fees, the items of the table will be 
set forth in direct translation: 

III. Payment for the Preparation of 

Legal Documents 

7. The preparation of legal docu- 
ments (affidavits, complaints, con- 
tracts, etc.) by a lawyer shall be paid 
for in accordance with the following 
schedule: 

(a) the preparation of complaints 
in a civil suit, pleas for pardon, affida- 
vits filed with administrative bureaus 
and other documents—not in excess 
of thirty rubles; (The value of the 
ruble has been officially quoted at 
five to the dollar for some years. On 
that basis, 30 rubles equals $6.00.) 

(b) the preparation of appeals from 
sentences and court decisions—not in 
excess of 75 rubles; 

(c) the preparation of drafts of con- 
tracts—not in excess of 100 rubles. 

IV. Payment for appearance in criminal 
cases. 

8. Appearance in court in criminal 
cases shall be paid for in accordance 
with the following schedule: 

(a) appearance in the court of orig- 
inal jurisdiction—not in excess of 250 
rubles; 

(b) appearance in a case in which 
the client files a criminal complaint 
against the defendant in a court of 
original jurisdiction—not in excess of 
100 rubles; 

(c) appearance in an appellate court 





19. Instruction No. 85, dated Oct. 2, 1939, 


idem, at 11. 
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by the lawyer who appeared in the 
case in the court of original jurisdic- 
tion—not in excess of 100 rubles; 

(d) appearance in an appellate court 
by a lawyer who did not appear in 
the case in the court of original juris- 
diction—not in excess of 200 rubles. 

9. If a lawyer represents several 
defendants in a case, the fee collected 
from each client shall be—75 percent 
of the established fee for representing 
one client, if there are two clients, 
and 60 percent of the established fee 
for representing one client if there 
are three or more clients. 

10. A fee for appearing in a crimi- 
nal case, which requires because of its 
complexity the study and working 
over of special questions shall be set 
at a figure not to exceed 500 rubles. 

In exceptional cases, a fee in ex- 
cess of 500 rubles may be charged for 
appearance in an especially compli- 
cated case, but there must be the 
consent of the Presidium of the col- 
lege of advocates in each individual 
case. 

11. In the event that the trial ex- 
tends for more than three days the 
client shall be charged an additional 
fee of from 50 to 75 rubles for each 
day after the third. 

12. In cases in which travel is re- 
quired the lawyer shall be paid a 
supplementary sum above the fees 
provided for in Sections 8, 10 and 
11 of this Instruction, in an amount 
of from 50 to 75 rubles for every day 
away from the office as well as reim- 
bursement for the expenses of the trip. 


V. Payment for appearance in civil 


cases and cases before administra 

tive agencies. 

13. Appearance in civil cases shall 
be paid for in accordance with the 
following schedule: 

(a) appearance in labor cases—not 
in excess of 100 rubles; 

(b) appearance in cases in which 
no specific sum is claimed—not in 
excess of 150 rubles; 

(c) appearance in cases in which 
amounts up to 1000 rubles are claimed 
—not in excess of 50 rubles; 

(d) appearance in cases in which 
amounts up to 3000 rubles are claimed 
—not in excess of 100 rubles; 

(e) appearance in cases in which 
amounts up to 5000 rubles are claimed 
—not in excess of 200 rubles; 

(f) appearance in cases in which 
amounts in excess of 5000 rubles are 
claimed—not in excess of 300 rubles. 

14. For appearance in cases before 
administrative agencies (tax appeals, 
administrative eviction from premises, 
etc.) a fee in excess of 100 rubles shall 


be charged. 
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15. For appearance in an especial- 
ly complicated civil case, requiring 
lengthy preparation or the study of 
special materials the amount of the 
fee established in Section 13 of this 
Instruction may be increased 100 per- 
cent. 

In the event of prolonged trial, and 
also in cases requiring the lawyer's 
travel, the fee shall be established in 
accordance with the principles set 
forth in Sections 11 and 12 of this 
Instruction. 


Not long after the basic Instruc- 
tion was published specific questions 
were brought to the attention of the 
Ministry of Justice of the U.S.S.R. 
These resulted in letters providing 
an interpretation of specific sections 
of the Instruction. A letter of Decem- 
ber 8, 1939,?® provided that payment 
of a per diem for travel and expenses 
was to be considered as separate from 
the fee, in consequence of which 
there would be no deduction of a 
percentage for the maintenance of 
the Presidium of the college and the 
consultation point. The same letter 
explained that the table of fees in 
civil cases was applicable in all labor 
cases even though such cases were 
mentioned only in the first item of 
the table. That item was interpreted 
as relating only to labor cases in 
which no specific amount was re- 
quested in the complaint. 


Special Schedule Set 
for Appeals 


Other matters raised in the letter 
interpreted the sections of the table 
concerning representation on appeal. 


20. Idem, at 16. 

21. Order of the Commissariat of Justice of 
the U.S.S.R., No. 29, dated March 25, 1940, 
idem, at 19. 

22. Idem, at 20. In translation, the tariff reads 
as follows: 

1. For a visit to the enterprise, organization 
or corporation to give an oral or written 
opinion—not in excess of 25 rubles. 

2. For filing an affidavit in a court or an 
administrative agency—not in excess of 
20 rubles. 

3. For preparing a draft of a contract—not 
in excess of 50 rubles. 

4. For an opinion on the legality of a 
contract—not in excess of 50 percent of 
the fee for drafting the contract. 

. For preparing an appeal from a decision 
of a People’s Court—not in excess of 40 
rubles. 

6. For preparing an appeal from an award 

of an arbitration tribunai—not in excess 

of 50 rubles. 

For conducting a case before a People's 

Court, when no specific sum is claimed— 


w 


™~ 


It was provided that the sections 
relating to representation on appeal 
in criminal cases would apply in civil 
cases as well, with a difference made 
necessary by the sliding scale of fees 
in civil cases, dependent upon the 
sum requested in the complaint. The 
fee was stated in terms of a per- 
centage of the fee charged for repre- 
sentation in the court of original 
jurisdiction. It was further provided 
that if an oral opinion were given 
to a client, which required study ol 
the evidence presented by the client 
or the consideration of complicated 
legal questions, the fee should be 
based on the scale established for 
the preparation of the simplest cate 
gory of legal documents. 

The Soviet practice of appealing 
from a sentence or court decision 
which has already been executed also 
has made necessary a special table 
of fees for legal services in connec- 
tion with such appeals, which are 
distinguished in the Soviet proce- 
dural codes from the usual appeal by 
the use of the word “intercession”. 
Such “intercessions’” were classified 
for the purposes of establishing the 
fee as “appeals”’.?! 

Payment of fees by a government 
corporation, enterprise or organiza- 


tion was placed on a different basis 
from payment for services rendered 


individuals, when .the Commissariat 
of Justice of the U.S.S.R. issued a 


special tariff on January 24, 1941.22 


The scale of payment was lower than 
that for individuals, 


not in excess of 75 rubles. 


8. For conducting a case before a People’s 
Court, when up to 1000 rubles is claimed 


—not in excess of 50 rubles 


9. For conducting a case before a People’s 
Court, when more than 1000 rubles is 


claimed—not in excess of 100 rubles. 


10. For conducting a case before an arbitra- 
tion tribunal when no specific sum is 


claimed—not in excess of 75 rubles. 
11. For conducting a case before an arbitra 


tion tribunal, when not over 5000 rubles 


is claimed—not in excess of 100 rubles 


12. For conducting a case before an arbitra- 
tion tribunal, when over 5000 rubles is 
claimed—not in excess of 150 rubles, and 
when over 10,000 rubles is claimed or if 
the case is complicated—not over 300 


rubles. 


13. For participating in a criminal case as o 


representative of the interests of a civ 


plaintiff—not over 150 rubles, and in the 
event of the duration of the trial beyond 
two days—50 rubles for every successive 


day."’ 
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Office Rules Established 

by Colleges 

Every college of advocates adopts 
office rules. These conform to a form 
established by the Commissariat of 
Justice on April 4, 1941.23 The office 
rules indicate the routine in a con- 
sultation point. They provide that 
the manager’s orders are compulsory 
for all lawyers and clerks in the office. 
It is the manager who sets the hours 
for opening and closing the office, 
and the lunch period. The rules 
require that the office be open not 
less than eight hours, not counting 
the lunch period. Hours must be 
published in the public press. Every 
lawyer must appear at the office for 
with a 
program arranged by him with the 


ofice hours in accordance 
manager so as to permit him to keep 
court appointments and do research. 
If there are less than fifteen lawyers 
in a consultation point, they must 
appear daily at the office. A journal 
is kept by a person designated by the 
manager in which the arrival and 
departure of the lawyers are rec- 
orded. During office hours the law- 
yers and clerks must not be called 
away from the work they are doing. 
No meetings may be called for pur- 
poses not related to the legal work 
of the office, nor may wages or fees 
be paid out. No one is permitted to 
appear in an intoxicated condition 
in the office or to drink intoxicating 
beverages during working hours. 

When a prospective client calls, 
the rules require that the secretary 
of the consultation point, or the law- 
yer on duty, register the caller and 
prepare a card for every request for 
aid. This card is given to the man- 
ager who directs the client to a law- 
yer, taking into consideration any 
preference the client may have as to 
the attorney. If the request is for 
the answer to a short question, the 
answer is recorded on the registra- 
tion card. If the case is more com- 
plicated, the type of case and a brief 
statement of the substance and ulti- 
mately of the disposition is recorded 
on the card by the lawyer to whom 
the case is assigned. 

If a lawyer is required to appear 
in court, the lawyer prepares for the 


manager’s signature an order in a 
prescribed form. If, because of ill- 
ness or other unanticipated reason, 
the lawyer cannot appear at the time 
indicated, he is required to advise 
the manager in sufficient time to per- 
mit the manager to arrange for the 
appearance of another lawyer. 

The manager is required to call a 
meeting of all lawyers in the con- 
sultation point not less often than 
once a month to review the compli- 
cated cases they are handling, to ob- 
tain general advice and to hear re- 
ports from the lawyers on current 
developments in fields of law as- 
signed to them to follow. 

Infractions of the rules are pun- 
ished by a warning, a censure, a 
serious censure, suspension for per- 
iods up to six months and disbar- 
ment. These penalties are ordered 
by the Presidium of the college of 
advocates, but may be appealed to 
the Minister of Justice of the Re- 
public. A special order of April 11, 
1940, relates to discipline.** It re- 
quires the Ministry of Justice of each 
Republic and its agents in the Pro- 
vinces to review at least as often as 
every three months the practice of 
the Presidium of the colleges in pun- 
ishing infractions and to take mea- 
sures to eliminate any errors. 

An Instruction attached to the 
order on discipline sets forth the 
rules relating to review of complaints 
concerning infractions. It provides 
that every complaint, whether from 
an individual or from a court, must 
be investigated by a committee or 
a single lawyer named by the Chair- 
man of the Presidium. The person 
accused must be given the right to 
present a written statement of his 
version of the case, and any other 
persons wishing to be heard must be 
heard. The investigator prepares a 
written opinion when he has con- 
cluded the investigation. This must 
be made known to all members of 
the college who have been accused. 
The case is then heard at a meeting 
of the Presidium to which all mem- 
bers of the college come, and at 
which the accused persons must be 
present. If the accused fails to ap- 
pear, the hearing must be postponed. 
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If he fails to appear a second time 
without a valid reason, the hearing 
may be conducted in his absence. 
Prior to a decision to disbar, a 
lawyer may be suspended only if the 
facts support indictment in a crim- 
inal case, or if facts emerge in the 
investigation which support imme- 
diate separation from work. There 
is a one-year statute of limitations on 
any disciplinary case. Any investi- 
gation must be terminated within 
one month after the notice of the 
received. An 
appeal from the decision must be 


infraction has been 
decided by the Ministry of Justice 
within one month from the time it 
was filed. A copy of the decision of 
the Presidium of the college must be 
given the member who is punished. 


Comments on the System 
Show Its Human Failings 


Criticism has been leveled at the 
college of advocates in Instructions 
of the Ministry of Justice of the 
U.S.S.R. and in articles written in 
the official periodical of the Ministry 
of Justice. This criticism reveals 
some human failings in the applica- 
tion of the rules. For example, a 
letter of the Ministry, then called a 
Commissariat, of April 21, 1941,75 
complains about infractions of the 
rules. It reports that in the college 
of advocates in the city of Moscow 
and the Province of Kiev there was 
too frequent application of the pro- 
vision of the scale of fees which per- 
mits an increase if the case is com- 
plicated. The Commissariat reported 
that this provision was for the ex- 
ceptional case only. In the Alma- 
Ata college of advocates in the Kazak 
Republic in Central Asia, the fee 
charged for appeals which were “in- 
tercessions” was the same as for con- 
ducting a case in a court of original 
jurisdiction. This violated the rules. 

Other instances of violation of the 
rules were stated in the letter to be 
charging the per diem permitted in 
the event that a lawyer had to travel, 
when he went no farther than from 





23. Idem. cat 29. 
24. Idem. at 26. 
25. Idem. at 17. 
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his office in one ward to another 
ward in the city of Moscow. 

The complaints in the articles are 
of a more basic nature. One writer 
complains against the college of ad- 
vocates in the Province of Stalinabad 
in Central Asia. He states?* that in 
1946 the work of the college was so 
poorly. organized that there was no 
assignment of lawyers to criminal 
cases. The college comprised twenty- 
six persons, but there were consulta- 
tion points in only six of the eighteen 
districts of the Province. In conse- 
quence, it was impossible for the 
State Prosecutor to appear in many 
cases in the People’s Courts because 
there was no lawyer to be assigned 
to the defendant. 

Under the Soviet Code of Crim- 
inal Procedure?’ a defendant has an 
absolute right to counsel in every 
case in which a Prosecutor appears. 
In consequence, if a lawyer is not 
provided a defendant, the case may 
not be heard at all, if he refuses to 
consent to trial without a lawyer.?* 
Even if he consents to trial without 
a lawyer, the Prosecutor may not 
appear. The court is left to try the 
case on the record of the preliminary 
investigation, without the guidance 
of a Prosecutor. 


Small Number of Lawyers 
Handicaps System 


The problem raised in Stalinabad 
may have been one of poor organiza- 
tion, but it was claimed by the col- 
lege of advocates that it arose be- 
cause of an inadequate number of 
lawyers. There is evidence to sup- 
port this argument, for the Central 
Committee of the Communist Party 
criticized the inadequate provision 
of all types of legal officers—judges, 
prosecutors and lawyers. It ordered?® 
the Ministries of Justice and Higher 
Education to enroll 6000 new stu- 
dents in the four-year law courses in 
1947. Night and _ correspondence 
schools have been busy in retraining 
lawyers whose careers were inter- 
rupted by the war.*° No over-all 
statistics on the number of lawyers 
in the U.S.S.R. have been published, 
apparently, since the war. Some in- 
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dication is provided by the an- 
nouncement that there were in 1947 
about 2000 women lawyers in the 
largest Soviet Republic, the Russian 
Soviet Federated Socialist Republic, 
which stretches from Leningrad to 
Vladivostok across the 7000 miles of 
the northern part of the U.S.S.R.*! 
Prior to the war the ratio of women 
to men in law schools was one to 
three. If this ratio is applicable to 
the Bar at the present time, there 
may be about 8000 lawyers in the 
R.S.F.S.R. The number of women 
judges in the same Republic is given 
in the same report as 1823. 

Upon the reading of the record as 
measured against personal experi- 
ence in the U.S.S.R. it would seem 
that the place of the lawyer in the 
community has been much improved 
socially, politically and economically 
since the early days of the Revolu- 
tion. The Communist Party has in- 
dicated its concern with the profes- 
sion. The positions of prominence 
achieved by lawyers, such as Andrei 
Vyshinsky and Alexei P. Pavlov on 
the Soviet delegation in the United 
Nations, leave no doubt that the 
legal profession has regained the 
respect of the Soviet community dur- 
ing recent years. 

The outsider cannot but be struck 
by the small number of lawyers and 
the limitations upon legal assistance 
rendered to the population because 
of this fact. It is apparent why the 
Communist Party has become con- 
cerned. A program of mass legal 
assistance such as that devised in the 
U.S.S.R. requires many trained men 
and women, and they do not yet 
exist. Soviet legal periodicals, and 
the Minister of Justice of the U.S.S.- 
R. are urging the preparation of 
more and better lawyers. Even those 
lawyers who are now working in 
positions of responsibility as judges 
or officials of the Ministry of Justice 
are urged to give their attention to 
improvement of their knowledge of 
the law. Revolution, civil war and 
World War II have left a mark upon 
the legal profession. Its members 
were not deferred in the wartime 
military draft, and its ranks have 
not yet been filled to the point neces- 


sary to permit the courts to function 
at the highest level of efficiency. 


Increasing Number of Lawyers 
Is State’s Responsibility 


A society organized like that of the 
U.S.S.R. places the primary burden 
of increasing the number of lawyers 
upon the State itself. No private law 
schools exist to aid in the training. 
Students are admitted to legal educa- 
tion in accordance with a plan pre- 
pared by the Ministry of Justice. 
Young men and women are not 
drafted into the profession. They 
have to be attracted by what is 
offered, for under the existing Soviet 
scheme high-standing graduates of 
high schools are free to choose the 
professional school they wish to at- 
tend, within the limitations set by 
the quotas placed upon each pro- 
fessional school. Under the present 
system a youth may choose the law 
because of its prestige, its prospective 
pay scale and the opportunities for 
promotion which the _ profession 
seems to offer. These inducements 
have become important for the legal 
profession only since the late 1930's, 
and there has not yet been sufficient 
time to determine their effect, par- 
ticularly in view of the war years 
when law training was at a mini- 
mum. 

Needs of the state for judges, 
prosecutors and officials of the Min- 
istry of Justice of the U.S.S.R. and 
of the Ministries of the Republics 
have been much larger than could 
be met by the small number of men 
and women trained up to the pres- 
ent. In consequence, most of the 





26. A. Zudkov, ‘‘Without Control'’, 9 Sotsia- 
listicheskaya Zakonnost 19 (1946). 

(Socialist Legality. This is the official magazine 
of the Ministry of Justice of the U.S.S.R., the 
Prosecutor General of the U.S.S.R. and the Sv- 
preme Court of the U.S.S.R. In addition to this 
magazine the Supreme Court's opinions appear in 
a@ magazine or series of reports, entitled Sudeb- 
naya Praktika Verkhovnogo Suda S.S.S.R., Court 
Practice of the U.S.S.R.) 

27. Code of Criminal Procedure, R.S.F.S.R., 
Art. 55. 

28. Idem. Art 415 (4). 

29. For text of order, see 11-12 Sots. Zak. 13 
(1946). 

30. See Gospita, ‘The Work of the Lawyers of 
the Ukrainian §$.S.R."" 6 Sots. Zak. 30 (1946). 

31. See Deputy Minister of Justice of the R.S.F.- 
S.R., |. Perlov, “The Russian Federations’ Law 
Officers’, 11 Sots. Zak. 30-31 (1947). 
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highly qualified law graduates were 
placed in official positions upon 
graduation. Under the law those 
who receive education at state ex- 
pense are required to serve in the 
assigned positions for three years, 
after which they have been permitted 
to go their own way. Those who 
have paid their own tuition in the 
law faculties of the universities have 
been free to enter private practice 
through a clerkship upon graduation 
and qualification for admission to 
the Bar. 

The practice of Ministerial officials 
has been apparently to make no ob- 
jection to the resignation of junior 
oficials from Ministerial posts after 
their term of three years of service 
has been completed. The Minister 
of Justice of the U.S.S.R. urged in 
\pril, 1948, that this practice be 
stopped, except in unusual cases. It 
may be that withdrawals from the 
profession will be fewer. The state 
needs lawyers to attend to its require- 
ments, and it also needs them to at- 
tend to the requirements of citizens. 

Lawyers in the U.S.S.R. are cogni- 
zant of their relationship to the State 
at all times. They are taught Soviet 
political theory in their schools.*? 
They are taught that the court and 
the lawyer are agents of political 
power and that the interests of the 
state must always be paramount. A 
lawyer could not conduct a campaign 
against the State in a spirit of hos- 
tility. Yet this fact, which is appreci- 
ated by every Soviet lawyer, does not 
mean that his duties are those of a 
rubber stamp. 


Attitude of Soviet Lawyers 
ls Explained 


[It is difficult for an outsider to 
understand how a Soviet lawyer de- 
termines the extent to which he can 
oppose the prosecution in a criminal 
case or press a civil claim against a 
state agency. The records are full of 
such instances where lawyers have 
been active on the side opposed to 
the prosecution and in pressing 
claims against state agencies. Ameri- 
can visitors to the U.S.S.R. have 
sometimes visited courts and wit- 





nessed lawyers before the bench. No 
Soviet lawyers have yet written biog- 
raphies or discussed such matters, but 
they have developed their thoughts 
in conversation. From personal ac- 
quaintance with a good number of 
Soviet lawyers, it would seem that 
their position might be phrased in 
the following terms: 


“The State is necessary to guide 
society to the economy of abundance 
and an orderly way of life. Since all 
mankind is expected ultimately to 
benefit from this transition, great 
sacrifices can be demanded today in 
expectation of a better tomorrow. 
The sacrifices may, in times of severe 
crisis, such as a war or pressing of 
collectivization of agriculture, in- 
clude disregard of procedural rules 
designed to protect individuals. At 
such times preservation of the State 
is paramount. When the severe crisis 
has been weathered, procedural rules 
will be enforced more strictly be- 
cause in the last analysis the State, 
and, therefore, ultimately society, 
will benefit. One of the rules of pro- 
cedure is that a party before a court 
has a right to an attorney. An honest 
attorney will introduce — evidence 
which will help the court to deter- 
mine the truth in a situation. An 
attorney will never attempt to prove 
something which he knows to be 
false. If he is convinced that his 
client has no grounds for suit in a 
civil case, he will withdraw. If he 
is convinced that his client is guilty 
in a criminal case, he will continue, 
but not in order to attempt to prove 
innocence. His task is to introduce 
evidence and bring out circumstances 
which will aid the court in deciding 
appropriate penalties—neither too 
mild nor too severe. Eithe: direction 
will cause the public present at the 
trial to lose confidence in the court.” 

While such a point of view may 
appear visionary to many who have 
watched the march of events in the 
U.S.S.R., there has been much in my 
own experience among Soviet law- 
yers to indicate that there are Soviet 
lawyers who hold it. On the other 
hand there are, of course, some men 
who have been influenced by ideol- 
ogies common to many members of 
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the Bar in the United States. Their 
number will not be known as they 
hold their tongues. There are also 
some who appear to think of their 
law practice as nothing more than a 
way of earning a living. They care 
nothing for theory and conform to 
the rules merely because the con- 
formers move most easily up the lad- 
der of technical proficiency and pro- 
motion. 


The American lawyer with his ex- 
perience in his private law office or 
in partnership with several of his 
colleagues will find some unfamiliar 
and some familiar aspects in review- 
ing the organization of the Bar. He 
will find that a Ministry rather 
than a court controls the Bar. He 
will find that this Ministry and its 
subordinate Ministries in the Re- 
publics control many more details of 
practice and the organization of the 
Bar than is the case in the United 
States. He will probably be struck 
by the detailed tariff of legal fees. 
On the other hand he will find some 
close similarities between the rules 
for the Soviet lawyer’s consultation 
points and those which the larger 
law firms in the United States adopt 
for the conduct of their own affairs. 
He will find provision for clerkships 
before admission, as was the case 
quite generally in the United States 
until recent years. He will find a pro- 
cedure for disbarment which bears 
closer relation to the Government 
than is the case in the states of the 
United States, but which has many 
familiar features in that the hearings 
are conducted by the lawyers them- 
selves. He will find no distinction 
between solicitors and barristers, as 
in England or as in most countries of 
the Continent. Perhaps the principal 
thoughts which will come to mind 
will relate to the fact that procedures 
are centralized more than in the 
United States and the kind of prac- 
tice in which the lawyers engage is 
somewhat different in emphasis. 

No Soviet lawyer will be represent- 





32. An unabridged translation of the principal 
Soviet law textbook is now available in English. 
See Andrei Vyshinsky, The Law of the Soviet Stote, 
(1948). 
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ing a private businessman employ- 
ing labor or corporation because 
there are none. A good many Soviet 
lawyers, however, will be engaged in 
institutional or corporate practice in 
the legal departments of a ministry 
or a government corporation. They 
would feel themselves in familiar sur- 


Presidential Elections 


(Continued from page 184) 
who may vote for those officials of 
the nation—and there are only two— 
who are selected by the country as a 
whole. The point is one that in my 
view cannot be answered lightly on 
the merits. But there is a response 
that must be taken as dispositive for 
present purposes, though it is only 
in the nature of avoidance. Enough 
states would dissent to any change 
in this respect to make proposal of 
amendment idle. More might be 
said but for us, as for the proponents 
of the resolution and assuredly for 
Congress as a whole, this seems 
enough. 
Weaknesses of Present System 
Are Enumerated 
The resolution poses problems of 
a different order in proposing to re- 
quire the proportional division of 
each state’s electoral votes in accord- 
ance with the ballots of its voters, 
to provide that an electoral plurality 
suffices for election and to eliminate 
choice by the House. These changes 
would do more than abrogate anach- 
ronisms; they would effect a major 
alteration in our Presidential poli- 
tics. There is, therefore, a need for 
close attention to the weaknesses al- 
leged to mark the system and to the 
remedies advanced by the reform. 
First: As matters stand, the size of 
a plurality or even a majority within 
a state is given no reflection in its 
electoral votes; a state is carried as 
effectively by any candidate who 
gains a small plurality as by a candi- 
date who sweeps the state. By the 
same token, state minorities have no 
political expression; they must pre- 
vail within the state or have their 
votes washed out.8? There is, there- 
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roundings in the Solicitor’s office of 
the United States Department of Com- 
merce or on the legal staff of the TVA. 
A great many of the Soviet lawyers 
will be appearing in cases involving 
apartment leases or suits for alimony, 
or defending a person accused of 
crime, or will be drafting wills or 


fore, a constant danger that a candi- 
date may be elected though he failed 
to win a popular plurality through- 
out the nation. Hayes and Harrison 
are the dramatic illustrations®* but 
the result has threatened all too fre- 
quently, as in 1884, 1896, 1916 and, 
one may add, the last election.*® 
Disregard of the minorities within 
each state and of the size of the plu- 
rality by which the state is carried 
has further consequences in contract- 
ing the whole basis of our presiden- 
tial politics. Neither party has a 
genuine incentive to campaign in 
territory certain to return pluralities 
in favor of the opposition, though 
campaigning might produce signifi- 
cant support. States of undoubted 
ultimate allegiance have less influ- 
ence in the Conventions than others 
where prevailing sentiment is doubt- 
ful and the voters must be wooed. 
The Massachusetts Federalists who 
insisted on a solid front for Adams*® 
did not accomplish the defeat of Jef- 
ferson but they employed a principle 
that has reduced the likelihood that 
their descendants would be nomi- 
nated for the highest office; the candi- 
dates must normally be chosen with 
an eye to the larger contingent states. 
Second: The system that deprives 
minorities of all significance when 
they are on the losing side within 
a state can paradoxically be ex- 
ploited by groups holding strategic 
positions in the larger states. Since 
small margins of difference may de- 
termine large and possibly decisive 
groups of electoral votes, any voting 
block that may appear to hold the 
balance of decision is accorded dis- 
proportionate political importance. 
It is, of course, intrinsic to all popu- 


affidavits. Their work for the rank 
and file of the citizens would not 
present many surprises to the Amer- 
ican criminal lawyer or the small- 
town attorney who may long for but 
never obtain a corporation practice. 
[Copyricut 1949 
BY REGINALD HEBER SMITH] 


lar elections that close division may 
give some group a decisive voice, 
involving influence that far tran- 
scends its numbers.*! The limit to 
the influence is that the group in- 
volved cannot demand concessions 
which outrun the tolerance of other 
necessary elements of a_ plurality. 
But it seems proper to insist that 
opportunities to win strategic places 
of this sort should be held to an ir- 
reducible minimum—and this especi- 
ally in relation to presidential 
choices. Casting state electoral votes 
as one large unit governed by plu- 
rality or even by majority serves to 
increase such opportunitics in the 
most influential states. 

Third: The possibilities of exploi- 
tation by such groups within a state 
are nothing when compared to those 
presented to a voting block that has 
sufficient concentration to win state 
pluralities and thus achieve electoral 





37. For a valuable statistical appraisal of results 
under the system, see Ewing, Presidential Elections 
(1940) 136 et seq. Figures are marshaled in the 
Hearings, supra note 8. See also notes 41, 42, 
infra. 

38. Even the Republican claims in the disputed 
states conceded Tilden a plurality of over 
250,000 in 1876. Stanwood, op. cil. page 383. 
Cleveland's plurality in 1888 was slightly more 
than 100,000. Ibid. 483. 

39. Cleveland's national plurality was 23,005 but 
Blaine would have prevailed had he reversed 575 
votes in New York. Nineteen thousand votes trans- 
ferred in California, Delaware, Indiana, Kentucky, 
Oregon and West Virginia could have elected 
Bryan notwithstanding a national advantage of 
half a million for McKinley. Wilson needed his 
plurality of 3,806 in California though he pre- 
vailed by 591,385 in the country, gaining New 
Hampshire by 56 votes and losing Minnesota by 
392. See Stanwood, op. cit. at 448, 567, ii ibid. 
at 374, In 1916 the plurality was less than 5% in 
sixteen states. Ewing, op. cit. at 145, note 6. 

40. See Stanwood, op. cit. at 60. 

41. From 1864 to 1936, there were 812 contests, 
counting each state's choice of electors as one. 
Of these 161 were won by no more than five 
percent plurality, 268 by no more than ten 
percent. See Ewing, op. cif. at 150, 158. 
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votes. In any close division such a 
movement may have power to im- 
peril any popular selection by pre- 
venting either major candidate from 
winning an electoral majority, cast- 
ing the choice upon the House of 
Representatives voting by states. 
Theoretically, in such case the twen- 
ty-five least populated states with 
little more than one-sixth of the 
citizenry might select a President. 
There is small chance in practice 
of so simple an alliance but any 
choice on terms of state equality 
involves a threat of chaos and dis- 
tortion that imperils the republic. 

This danger is so great that its 
existence justifies adherence by the 
states to present methods of deter- 
mining their electoral votes, how- 
ever powerful the arguments against 
them. Casting their votes as units 
tends to yield electoral majorities 
where they might not be won by 
any other method, as in 1860 and 
1912,42 and thus to keep elections 
from devolving on the House. But 
the defense of one anomaly as a pro- 
tection against still another ought 
to lead us to inquire whether we 
cannot dispense with both. The last 
election showed, moreover, how im- 
perfect the protection is. The fact 
is that our system cannot face third 
party threats with any real assurance 
if they have sufficient sectional ad- 
herence to achieve substantial num- 
bers of electoral votes. 


Disadvantages of Changes 
Are Explained 


The charges outlined make a solid 
case against prevailing methods but 
they leave the question whether 
there is any remedy that is not worse 
than the disease. 

First: The record is replete with 
resolutions of amendment offered 
under most impressive auspices 
throughout the years.** For roughly 
half our history the most significant 
proposal was to require choice: of 
electors by district or dispensing 
with electors, district determination 
of electoral votes. Such a plan, 
favored by Hamilton, Jefferson and 
Madison, barely missed submission 
to the states in 1820; on four occa- 


sions before 1824 it won the neces- 
sary two-thirds in the Senate only 
to fail of House consideration or sup 
port.44 Benton perhaps its 
strongest advocate before the Civil 


was 


War,*® Morton thereafter,*® though 
the company was large indeed. Pro- 
portional division won support alter 
Hayes-Tilden*? and has since been 
the leading proposition,*® its ad- 
vocates the 
district choice in their attack upon 


joining partisans ol 
the general ticket but adding in 
defense of their alternative that it 
more perfectly reflects the popular 
division and avoids the danger of a 
gerrymander which the use of dis- 
tricts would present.‘® Madison's 
original conception®® of a direct, 
popular election—without the in- 
sulation of state units—has also had 
proponents but the plan, for reasons 
that are obvious, has never had sig 
nificant Congressional support.*! 
The provisions for election by the 
House have been no less a target 
than the general ticket, the attack 
launched with greatest fervor as the 
problem of the 1824 election was 
anticipated and as Jacksonians re 
flected on the choice.52 There has, 
however, been much difference in 
suggested treatment of the failure 
of electoral majority. Benton, moved 
by Jackson’s opposition to Congres 
sional partic ipation upon any 
basis,®* urged a second popular elec 
tion for a choice between the two 





42. Lincoln received 1,866,452 popular votes and 
180 electoral votes, Douglas 1,376,957 and only 12, 
Breckinridge 849,781 and 72, Bell 588,879 and 39. 
Wilson obtained 435 electoral votes for 
6,293,019 popular votes, Taft 8 for 3,484,956 and 
Roosevelt 88 for 4,119,507 (Stanwood, op. cit. at 
297, ii, at 302.) 

43. A thorough summary to 1889 is provided in 
Ames, The Proposed Amendments to the Con- 
stitution of the United States During the First 
Century of Its History {published os Volume Ii of 
the Annual Report of the Historical 
Association and printed as H. R. Doc. No. 353 
54th Cong., 2d Sess.) at 75 ef seq. See 
Dougherty, op. cit. at 325 et seq. 

44. See Ames, op. cif. at 80, 113. 

45. See e.g. Sen. Rep. No. 22, 
Ist Sess. (1826) 

46. See e.g. Sen 
Ist Sess. (1874). 

47. See Ames, op. cit. at 95-98; H. R. Rep 
No. 819, 45th Cong. 2d Sess. (1878). Had the 
plan been in effect it would have avoided the 
dispute, securing Tilden's election by 189.674 elec 
toral votes to 175.925 for Hayes. See H. R. Rep 
No. 819, supra at 12 for the distribution. 
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Rep. No. 395, 43d Cong., 
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prevailing candidates.** Others of- 
fered the retention otf selection 
by the Congress, abolishing the vote 
by states in favor of a vote per capita 
by Representatives alone or by the 
members of both Houses in joint 
held 


the view of the proponents of the 


session.» Some, finally, have 
present resolution that a plurality 
of electoral votes should be enough. 

This is too bare a summary to 
picture the incredible variety of the 
proposals offered but it suthces to 
depict the leading remedies sub- 
mitted in the long debate. 

Second: Proportional division un- 
deniably provides the best reflection 


of the popular desire in the frame- 


work of a system that retains the 
states as voting units and _ the 
electoral ratio that governs their 


respective influence on the result. 
It would, of course, be totally un- 
workable if an electoral majority 
still 
parties would in normal course win 
But 
turning only on plurality, the plan 


were required, since minor 


electoral votes. with election 
would meet most of the case against 
existing methods. It would reduce 
the chance that any candidate with 
a substantial popular plurality may 
be defeated on electoral votes. It 
would prevent a voting block within 
a state from gaining influence 
transcending its own numbers. It 
would deprive third-party states of 
the enormous possibility of forcing 


choice upon a plane of state equality. 





48. The plan, sponsored by Congressman Leo, 
won unanimous approval of a House Committee 
in 1933 (H. R. Rep. No. 2194, 72d Cong., 2d 
Sess.; H. R. Rep. No. 262, 73d Cong., Ist Sess.) 
It failed to win support, however, in the Senate 
Judiciary Committee which favored retention of 
the unit rule but relaxation of the requirement 
of a majority to thirty-five percent of the electoral 
votes (Sen. Rep. No. 313, 73d Cong., 2d Sess.) 

49. For Harrison's defense of the genera! 
ticket and his proposal that it be prescribed by 
amendment to prevent such action as Michigan's 
adoption of districts in 1892, see 9 Richardson, 
Messages and Papers of the Presidents, 208. 

50. 2 Farrand, op. cif., 111. 

51. See Ames, op. cit. at 87. A proposal to 
empower Congress to ‘‘prescribe the manner in 
which the electors shall be chosen by the people’ 
passed the Senate as a portion of the Fifteenth 
Amendment but failed to satisfy the House, ibid. 
105 

52. Ibid at 106. 

53 See e.g. 2 Richardson, op. cit. 447. 

54. See note 45, supro. 

55. Ames, op. cit. at 107. 
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Finally, and not the least important, 
it would create major incentives for 
each party to campaign throughout 
the country since minority support 
would mean electoral votes. Would 
the adoption of the plan give rise 
to losses commensurate with these 
gains? 

Senator Norris, who _ initially 
supported the proposal, changed his 
view upon the ground that any 
method that attributed importance 
to the internal state division would 
increase the danger of election fraud 
throughout the country, calling for 
federal policing on a totally im- 
possible scale.°° This hardly seems 
an adequate reply, however, for the 
danger of fraud is no less great and 
may be more acute when small dis- 
crepancies can be decisive with 
respect to large blocks of electoral 
votes. Under this, as under any 
system, many frauds will necessarily 
escape detection but hardly those 
that may affect the ultimate result. 

A larger problem is suggested by 
the fear that since proportional 
division will give minor parties 
electoral votes it may encourage 
fragmentation of the party system 
on a national basis, with the evils 
that the European experience so 
cogently reveals. This danger has 
led some to defend present methods*? 
as it has led others to prefer a 
district system to proportional divi- 
sion, reasoning that the minorities 
will usually be submerged within 
the districts as they are within the 
states. This is, however, to depre- 
ciate the bases of adherence to the 
system of two major parties. Why 
should a scattering of electoral votes 
accord the minor parties more 
appeal or more survival power than 
the popular votes they now obtain? 
What counts in this respect is the 
potentiality of victory; an electoral 
showing does not augment that; it 
only modifies the mathematics of 
the failure. The plan would, on the 
contrary, reduce the minor parties 
to their proper stature by depriving 
them of nuisance power. Henry 
Wallace would not have diverted 
New York's forty-seven electoral 
votes to Governor Dewey; he would 
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have registered inconsequentially 
less than four votes himself. Gov- 
ernor Thurmond’s support, being 
concentrated in the states of small 
electorates, would have provided few 
less electoral votes than he attained 
by present methods.5® But the 
momentous danger that such sec- 
tional dissent might bar a choice by 
electoral votes entirely would be 
totally removed. 

It is, however, fair to recognize 
that the two major parties may not 
always have the wisdom to absorb 
deep protest movements; and that 
in such case strong dissident parties 
may well enter the American politi- 
cal scene. Should they be strong 
enough to win pluralities in many 
states the present system would 
collapse beneath their weight. Pro- 
portional division would permit 
multiple party operation but plural- 
ity election might bestow the 
presidency on a movement that lacks 
wide-spread dominance throughout 
the country even though it has wide- 
spread support. In the contingency 
that it were founded on extremist 
elements, control of the Executive 
might, as in Germany, Russia and 
elsewhere, be a major threat. 

This is, it seems to me, a far- 
fetched danger, the more so when 
one takes account of the minority 
elections worked by present methods, 
as in Wilson’s case in 1912. But it 
is possible to meet the danger none- 
theless. The resolution might be 
changed to require a minimal 
electoral percentage for election. 
Senator Norris chose a figure that 
seems reasonable in proposing thirty- 
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five percent of the whole number of 
electoral votes.*! If no candidate 
should have this much strength 
throughout the nation, a Congres- 
sional selection is, in my view, the 
right alternative—provided that it 
does not call for vote by states. A 
choice by both Houses by ballot, 
with each member given equal voice 
and a majority required for election 
would protect all the essential values, 
including the weight of each state 
in electoral votes. It would require 
the perfection of a coalition in 
advance of a selection, provide 
chance for the elimination of ex- 
tremists and produce a President 
likely to have sufficient strength with 
Congress for effective government. 
A change in this direction would, it 
seems to me, improve the plan. 
Third: If there is diffeulty with 
proportional division of a magnitude 
commensurate with its advantages, 
it is that the adoption of the method 
would enormously reduce the in- 
fluence of states with large electorates 





56. See Cong. Rec., May 16, 1934, at 8937. 

57. See e.g. Senator Vandenberg, ibid. at 8944. 

58. For an analysis of presidential votes by 
counties, see Robinson, The Presidential Vote 
1896-1932; The Presidential Vote 1936. 

59. For an analysis of the effect of the proposal! 
on the returns of the last election, see New York 
Times, November 21, 1948, Section 4, page 10E. 
Subject to slight correction for later returns, the 
electoral vote would have been: Truman: 261.2; 
Dewey: 222.5; Thurmond: 36.8; Wallace: 9.9 
The popular totals are, respectively: 24,104,836; 
21,969,500; 1,169,312; 1,157,100. New York Times 
December 11, 1948, page 10 

For similar analysis in relation to the 1944 
election, see House Hearings, supra note 8 at 19; 
for the 1932 election, see H. R. Rep. No. 262, 
supra note 48 at 17. 

60. See note 42, supra. 

61. Cong. Rec. May 16, 1934 at 8938 [in 
relation to a unit vote plan). 
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accustomed to a close division in 
their voting and correlatively raise 
the power of the single party states. 

The point is made most clearly 
by the returns of the 1944 election,® 
though almost any other would 
establish the same fact. The twelve 
Southern states polling a total vote 
of 5,609,320 showed a plurality of 
2,263,270 for Roosevelt 


brought him 138 electoral votes to 


which 


none for his opponent. Division 
would have cut his lead to 65.697, 
giving him 99.576 and 33.879 to 
Dewey, with 4.545 for minor candi- 
dates. The five states with the largest 
voting populations all have active 
party competition. They cast a total 
20,621,569, returning a 
plurality of 1,026,256 
which gave him 135 electoral votes 


vote of 
Roosevelt 


to 25 for Dewey, an advantage of 
110. But a division would have cut 
this lead to less than 8, producing 
83.480 for Roosevelt to 75.893 for 
Dewey. 

The point is made with greater 
emphasis by canvassing the indi- 
vidual states. California with 3,320,- 
875 
plurality of 475,599. Proportional 


votes returned a_ Roosevelt 
division would have meant that this 
advantage was worth less than 4 
New 
Roosevelt a lead of 316,591 among 


electoral votes. York gave 
6,316,790 votes. Under division the 
electoral advantage would have been 
but slightly more than 2. Yet South 
Carolina with 103,375 votes and a 
preference for Roosevelt of 86,054 
would have produced an electoral 
lead of almost 7 votes. So Mississippi 
would have counted over 7 on the 
basis of an advantage of 155,773 
among 180,080; and Texas, showing 
a majority of 630,180 out of 1,150,- 
330, would have contributed a lead 
of almost 13 votes. 


Difficult To Ascertain 
Effects of Change 


It is far easier to state these facts 
than to appraise their proper bear- 
ing on the issues. What is involved 
is not alone that unity within a state 
gives sectional advantage under the 
division system; the states that have 


such unity are those in which there 
are the fewest voters in relation to 
the that 
electoral votes.®* The 
of these factors would enhance the 


population determines 


combination 


inequality in voting influence that 
the 
units and the electoral ratios. Thus 


flows from retention of state 
a plurality within the single parcy 
states is, on the figures shown, worth 
three times more, upon an average, 
than a similar plurality in the large 
states that have the keenest party 
competition. The inequality must be 
accepted as a datum of our federal- 
ism, beyond elimination by amend- 
ment, whatever merit is perceived in 
the egalitarian critique. But when a 
change in present methods would 
increase its practical importance, the 
fact is one that should most certainly 
be weighed. The states that suffer 
from the diminution of the influence 
of numbers may thus advise their 
voters with much justice that to 


show their own division to the 
country would imperil values larger 
than their differences, including 


their capacity to disagree. 

The nature of the peril is best 
shown by noting how the change 
Would tend to alter party practice. 
Where the Conventions now place 
emphasis upon the large and doubt- 
ful states, proportional division 
would inevitably turn it to the South, 
the Democrats to seek to hold their 
large advantages, Republicans to cut 
down what would be an overwhelm- 
ing lead. But if the present emphasis 
involves the evils noted earlier, it 
has at least the virtue of its limita- 
tions: it centers party thought upon 
the needs and claims of the most 
numerous among us, compensating 
for the diminution of the influence 
that the election system gives their 
individual To shift this 
emphasis to the states with the 
smallest electorates would present 
comparable evils without the mitiga- 
tion of comparable gain. 


votes. 


The answer given is that the pro- 
portional division would provide its 
own corrective by creating party 
competition which, in turn, would 
create pressures for enlarging the 
electorate; that this, above all else, 
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would bring two-party politics to the 
affected states. If this prediction® 
is correct it is a potent answer bu. 
the difficulty is that it may turn oui 
to be wrong.” The change might 
work per contra to solidify adherence 
to one party with concomitant 
restriction of the franchise to retain 
the larger influence that solidarity 
would yield. The other states would 
then have no defense but imitation 
and an increase of the single party 
states would hardly leave us wich 
the 


advance. The function of the parties 


sense that we had made any 
is to work out coalitions that com- 
mand sufficient nation-wide support 
to win elections and provide eflective 
government.® Nothing would thwart 
that function more effectively than 
a consolidation along merely sec- 
tional lines. 

This difficulty shows why present 
methods have endured despite the 
magnitude of the objections to them: 
changes impinge in an incalculable 
fashion on the balance of advantage 
with which we are familiar and have 
learned to deal. Proportional divi- 
sion would provide an ideal method 
under ideal circumstances. -It is not 
the that 
obtain. Whether, on balance, it is 


ideal in circumstances 


better than existing practice is a 
matter of opinion that I do not 
undertake to judge. 

It would, I think, be a misfortune 
if a disagreement on the merits of 


proportional division should ob- 


struct the abolition of electors and 
the guarantee of popular participa- 


62. The figures used are drawn from Senate 
Hearings, supra note 8 at 9, 26-27, 29-30. 

63. For statistical analysis, see Ewing, op. cif. 
at 199 ef seq.; House Hearings at 27. 

64. Cf. Congressman Gossett, Senate Hearings, 
supra note 8 at 12: ‘This resolution would break 
up the Solid South to its eternal benefit’’. See 
also House Hearings at 82. 

65. Even in the circumstances of the last 
election, the twelve southern states would have 
accorded President Truman an advantage of 31.9 
votes over Governor Dewey while the five 
largest states would have given an advantage 
in reverse of 1.5. But had the Thurmond vote been 
cast for Dewey he would have led the President 
by 5.9 votes in the Southern states. See New 
York Times, November 21, 1948, Section 14, 


page I0E. 

66. See’ e.g. Fischer, “‘Unwritten Rules of 
American Politics’’, Harper's Magazine, November 
1948, page 27. 
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tion in the choice. These changes 
are uncontroversial and could hardly 
fail to win adoption if they were 
proposed alone, saving the states 
their present power to determine 
how the popular expression is re- 
flected in its electoral votes. Should 
the division plan fail of support in 
Congress, we may hope that its defeat 
will not preclude attainment of these 
marginal reforms. One further 
change, though hardly marginal, 


tN, Motion Pictures 


(Continued from page 188) 

ence can be gained in analysis 
through the use of the pictures than 
in other methods of instruction. 

Furthermore, cross-examination of 
witnesses cannot be realistic when 
trials are based upon hypothetical 
facts. Our experience with the use of 
pictures has shown that cross-exami- 
nation of the witnesses who have seen 
the pictures is decidedly realistic and 
has all the features of cross-examina- 
tion in an actual trial. 

To date we have confined our 
preparation of films to simple tort 
situations for several reasons. These 
situations can be filmed with inex- 
pensive equipment without sound 
effects. This lessens the cost of pro- 
duction to a fraction of that of sound 
pictures, and has proved entirely 
satisfactory for experimentation. 
However, our horizons are not lim- 
ited by our experience with this type 
of case. The proved success of silent 
pictures in this field indicates that 
sound pictures will be even more 
successful in other branches of liti- 
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would save our system from its 
greatest danger: the elimination of 
a vote by states upon the failure of 
electoral majority in favor of a vote 
per capita by the members of both 
Houses—preferably limited to choos- 
ing between the two candidates with 
most electoral votes. The last elec- 
tion may have taught sufficient 
lesson to make this amendment 
possible even if proportional division 
is determined to be premature. 


gation. At the present time we are 
laying plans to make other pictures 
based on other phases of the law, 
some of which will have synchro- 
nized sound track. 


Technique May Not Work 
in All Types of Cases 


There is one word of warning that 
should be voiced. Litigious scenes 
must be relatively simple. There are 
two types of witnesses testifying in 
any lawsuit. Some witnesses are called 
because of what they have seen and 
heard. They will retain and be able 
to testify to as much from what they 
see in a motion picture as they would 
from seeing the actual event. On the 
other hand, other witnesses are ac- 
tual participants in the events giving 
rise to the litigation. Such witnesses 
will not retain so much from a pic- 
torial presentation as they would had 
they actually participated in the ac- 
tion. A person actually participating 
in an event will be more conscious 
of his actions and will retain more 
than he will if he merely watches 
another person doing the act. For 
example, in an action to recover the 
reasonable value of services rendered, 
the person who actually performs the 
services will remember more of what 
is done than will a person who 
merely observes his actions. When 
pictures are used, all witnesses be- 
come observers rather than doers, 
and, accordingly, care is needed not 
to complicate the situation to an ex- 
tent sufficient to produce a distor- 
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tion of the facts at trial. 

One of the principal advantages in 
using films is the fact that they are 
permanent. They can be used over 
and over again and can be shown to 
more than one set of witnesses at the 
A complete factual event 
library can be built up for use year 
after year. The successive trials will 
never be identical, even though the 
same films are used, because the wit- 
nesses will always see different de- 
tails and the attorneys will empha- 
size different theories. 


same time. 


Anna Ella Carroll 


(Continued from Page 200) 

credit—a plan that was frustrated by 
the assassination. There is one dif- 
ficulty with this. Lincoln, so far as 
the record discloses, was not sympa- 
thetic at least with the efforts to ob- 
tain any financial reward for Miss 
Carroll. Although her writings were 
undoubtedly of great assistance to 
the Union cause, when she asked 
Lincoln for $50,000.00 for this spe- 
cial work, with unaccustomed heat 
he replied that her request was “‘the 
most outrageous one ever made to 
any government on earth.’’!4 

Necessarily, 1 suppose, Mr. Noble 
spices his novel with the ineluctable 
condiment of romance—the attach- 
ment of Anna Ella Carroll and Lem- 
uel D. Evans for one another. As the 
story goes this romance did not cul- 
minate in marriage because Miss 
Carroll's conscience compelled her to 
return to Maryland to keep the “‘free 
state” in line, while Evans, fiction- 
ized as equally conscientious, an- 
swered the call of duty and went 
home to reconstruct Texas." 

There may have been a romance 
between Miss Carroll and Evans. If 
so, however, it was an autumnal ro- 
mance for in 1861 Evans was 51 and 
Miss Carroll a 45-year-old,'5 partly 
deaf and somewhat acidulous spin- 
ster. 

I feel ungrateful in writing as I 
have about Mr. Noble’s book, for I en- 
joyed it more than any other novel I 
have recently read. Without retract- 
ing I add that while historical novels 


There is no reason why trials con- 
the manner herein de- 
scribed should not become the basis 
for instruction in appellate practice. 


ducted in 


Instead of using ready-made records 
or prepared fact situations, the rec- 
ord made at the trial can easily serve 
as the basis for a motion for new 
trial and an appeal. Valuable experi- 
ence can thus be gained by student 
lawyers in this phase of practice, all 
under the tutelage of competent law- 
yers and law teachers. 


verisimilitude, 
that there be 
to indisputable 
when the facts are unknown 


should always have 
verity demands only 
nothing contrary 
facts; 
or debatable there is complete free- 
dom. I am not sure that this is a cor- 
rect canon for it is merely my own; 
however, it is one that Mr. Noble 
has followed far more closely than 
do most authors. This is enough, for 
any writer of a historical novel 
should be content to deserve an 
alteration of Whittier’s lines: 

For of all glad words of tongue or pen, 

The gladdest are these: “It might 

have been!” 





13. Letter from Anna Ella Carroll to A. Lincoln, 


August 14, 1862. Lincoln Papers, Ms. Division, 
Library of Congress. 
14. Evans’ efforts were thoroughly vunoppre- 


ciated in Texas. His decisions and opinions were 
severely criticized and once he was hanged in 
effigy. 

15. One of Miss Carroll's biographers, Marjorie 
Barstow Greenbie, states that Evans had a living 
wife during all the time he wos associated with 
Miss Carroll. In a personal letter to me Mrs. 
Greenbie writes: ‘| was told that Evans was 
married by Miss Nellie C. Carroll, a living niece 
of Anna Ella Carroll.’’ Mrs. Greenbie also states 
that she was informed that probably Evans had a 
wife who was incapacitated in some way. There 
care mony newspaper clippings in the University 
of Texos Library about Evans, but no reference 
in any of them to his family. | have been unable 
to obtain any further information as to whether 
Evans was married. 
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PREVENTION 
BETTER THAN CURE 


Vatuation facts com- 
petently determined 
frequently prevent lit- 
igation. Our service 
covers practically all 
types of property and 
valuation problems. 


be AMERICAN 
APPRAISAL 
Company 
Over Fifty Years of Service 



































TAX EXECUTIVE 
— HIGH LEVEL — 


AVAILABLE SOON TO 
BUSINESS, LAW, OR ACCOUNTING 


Fourteen years of heavy, widely varied 
tax experience os (1) lawyer (all phases 
of tax practice), (2) corporation executive 
(internal tax —— and planning—one 
of country's gest corporations), and 
(3) aed “yr known tox tents 
and tox services). Notable achie 
in each category. Good accounting back- 
ground. Under 40. 

Interested in high-level tax manage- 
ment, planning, policy spot. 


Complete information Available. 
Box H.J. 
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Scientific Investigation and photographic demonstration of all facts in ti 
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George B. Walter, Associate 





HERBERT J. 


Examiner and Photographer of Questioned Decnmente 
Charter Member of American Society of Questi d D 


HANDWRITING EXPERT 
100 NORTH LA SALLE STREET, CHICAGO 2 


WALTER 





CEntral 6-5186 


“Thirty Years Experience” 
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RATES 15 cents per word for each insertion: 
minimum charge $1.80 payable in advance. 
Copy should reach us by the 15th of the 
month preceding month of issue. Allow two 
extra words for Box number. Address all 
replies to blind ads in care of AMERICAN 
BAR ASSOCIATION JOURNAL, 1140 North Dear- 
born Street, Chicago 10, Illinois. 





BOOKS 





UNITED STATES GOVERNMENT PUBLI 

cations at regular Government prices. No de 
posit—Immediate Service—Write Natronat Law 
Book Company, 1110—13th St., N. W., Wash- 
ington, D. C 


LAW BOOKS, NEW, USED, BOUGHT, SOLD 
Request free information. Joseph Mitchell, 5738 
Thomas Ave., Philadelphia, Pennsylvania. 


USED LAW BOOKS BOUGHT AND SOLD 

State Reports, Reporters System units, Digests 
Amer. Law Reports, Text-Books, Encyclopedias, 
etc Correspondence solicited. R. V. Boyte, 
705-07 Leonhardt Bldg., Oklahoma City, Okla. 





THOMAS LAW BOOK COMPANY PUB.- 

lishers, Dealers, Importers. We Sell, We Buy, 
We Exchange. In Business 64 Years. 209 N. 3rd. 
St. Louis 2, Mo. 


LAW LIBRARIES OR LESSER COLLEC- 

tions of esteemed used law books purchased. 
Our 32-page printed catalog, free on request, lists 
some used law books we have for sale, also indi- 
cates the type of material we will purchase. 
Crarror’s Book Srore, Baton Rouge 6, Louisiana. 


LAW BOOKS BOUGHT AND SOLD: COM- 
plete libraries and single sets. CLARK BoaRDMAN 
Co. Lrp.,11 Park Place, New York City. 


“THE HAND OF HAUPTMANN,” Story of 

Lindbergh Case by Document Expert Cited by 
John Henry Wigmore, 368 Pages, 250 Illustra- 
tions. Price $5.00. ] af Harinc & J. H. Harina, 
15 Park Row, New York 7, N. Y. 


LOWEST PRICES USED LAW BOOKS 

complete stocks on hand, sets and texts-—-Law 
Libraries appraised and bought. Natronat Law 
Liprary Appratsat Assn., 538 S. Dearborn St., 
Chicago 5, Ill. 


EVERYTHING IN LAW BOOKS, Geo, T. 
Brset Co., Philadelphia 6, Pa. 


LAW BOOKS BOUGHT AND SOLD: COM- 
plete libraries and single sets. Cectt Sxipwits, 
306 West Ist Street, Los Angeles 12, California. 





LAW BOOKS BOUGHT, SOLD, EXCHANGED. 
Irnvinc Kotus, Metropolitan Bldg., Vancouver, 
Washington. 
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LAW BOOKS—WE CAN SUPPLY THE FOL- 

lowing sets at this time: New York University 
Law Quarterly Review, Journal of Criminal Law 
and Criminology, Air Law Review, Notre Dame 
Lawyer, American Law Review, Central Law 
Journal, Oregon Law Review, Cincinnati Law Re- 
view, American Journal of International Law, 
U. S. Treasury Decisions under Internal Revenue, 
U. S. Interstate Commerce Commission Reports, 
U. S. Attorney General’s Opinions, Decisions of 
Commissioner of Patents, U. S. Court of Claims, 
American Law Reports, American Maritime Cases. 
Dennis & Co., Inc., 251 Main St., Buffalo, N. Y. 





USED LAW_ BOOKS AT ATTRACTIVE 
ee. We buy and sell either one book or a 
- wad mere, Let us quote you prices. Harry 
321 Kearny Street, San Francisco 8, 
Catifonia. 





WHEN YOU HAVE A DOCUMENT PROB- 

lem of any kind send for ‘‘Questioned Docu- 
ments, Second Edition,”’ 736 Pages, 340 Illustra- 
tions, $10 Delivered, also “Questioned Document 
Problems, Second Edition,’”’ 546 Pages, $7 De- 
livered. Atspert S. Ossorn, 233 Broadway, New 
York City. 





BOOKS—NEW: FEDERAL ADMINISTRA- 

tive and Court Procedure, by Joseph Kadans, 
of Maryland and U.S. Bars and law school in 
structor. Simplifications of Administrative Pro 
cedure Act, Federal Rules, Judicial Code and 
Court Interpretations. Looseleaf. Mimeograph. 
$5.00. Legal Press Service, 10 Light Street, 
Baltimore 2, Maryland. 


“HANDBOOK ON MEXICAN MERCANTILE 
Law” by Roscoe B. Gaither of the New York 
Sar. ACADEMY eK Oberlin, Ohio. Paper bound, 
48 pages, price $1.50 





HANDWRITING EXPERTS 





EDWARD OSCAR HEINRICH, B.S. 24 CALI- 

fornia St., San Francisco 11. Examinations 
made of suspected and disputed documents of any 
kind in any language. Established 1913. Reasoned 
expert opinions prepared, based on demonstrable 
facts scientifically determined. 

Services comprise authentication of handwriting 
of deceased and missing persons; diplomata; de- 
cipherment of charred, mutilated and sophisticated 
documents; microchemical analyses of writing 
materials; age determinations of writing and type- 
writing, etc. For typical case see Clyne v. Brock, 
82 Cal. App. (2d) 958, 962, 963; 188 Pac. (2d) 
263. 

Expert for American Claimants before Mixed 
Claims Commission, United States and Germany, 
1929-1939 Black Tom and Kingsland cases, New 
York; Docket Nos. 8103, 8117, et al. 

Impounded documents visited anywhere for 
study, Western States and Hawaii in particular. 


M. A. NERNBERG, EXAMINER OF DIS 

puted Documents. Twenty-five years’ experience. 
Formerly specially employed by the United States 
Government as handwriting expert in cases involv 
ing handwriting. Law & Finance Building, 
Pittsburgh, Pa. Phone Atlantic 1911. 


BEN GARCIA, EXAMINER OF ALL CLASSES 

of questioned handwriting and typewriting 
9 years of practical experience. 711 E. & C. Bldg., 
Denver, Colorado. 


SAMUEL R. McCANN, EXAMINER OF 
Questioned Documents. Office and Laboratory 
Ward Bldg. Telephone 5723, Yakima, Washington. 





ROBES 





JUDICIAL ROBES—-CUSTOM TAILORED-— 


The best of their kind—satisfaction guaranteed 
Catalog sent on request. Bentitey & Simon, 
Inc., 7-9 West 36th St., New York 18, N. Y 





INVESTIGATORS 





TRADE-MARK INVESTIGATIONS, ETC. 
Carter’s Service Bureau, 1706 G Street, N. W. 
Washington 6, D. C. 





SAN FRANCISCO, CALIF. COMPLETE IN. 
vestigation service for attorneys. RaymMonp & 
Harri, 58 Sutter Street, San Francisco 4, Calif. 





MISCELLANEOUS 





AIDING YOUR INVENTOR-CLIENTS. THE 

Inventors & Manufacturers Associates, Inc., are 
interested in patented and pending commercial 
items of merit for manufacturing and sales dis- 
tribution. Our charges are only from royalties 
5 Beekman St., New York City. 


MODERN BOOKKEEPING SYSTEM FOR 

Lawyers. Simple, complete, financial and work 
record. Send for free descriptive pamphlet 
‘Systematizing The Law Office.”’ All-In-One Sys 
tems. 431 Wall Street, Los Angeles 13, California 


WHY NOT CONDUCT A PAYING MAIL 

Order business on the side? Many do. Excellent 
income. Small cost. Ray-Mar, 4501 Oakmont 
Street, Philadelphia 36, Pennsylvania. 


OPPORTUNITY FOR YOUNG LAWYERS 

office, law books and equipment of John T 
Heffron deceased, County seat, historic old Dead 
wood, South Dakota. Very easy terms. Mrs. John 
lr. Heffron, 12 Washington Street, Deadwood, 
South Dakota. 


SALESMEN, AGENTS, DEALERS, WANTED 
to sell law books. Alpeo, 1001 Broad Street, 
Newark 2, New Jersey. 





POSITIONS WANTED 





YOUNG WOMAN, ACCREDITED LAW 

school graduate, member Bar. Experience as 
librarian, teacher, secretary. Desires connection 
with law firm or law = hool. Would prefer middle 
or southwest. Box KN 


SPRING GRADUATE MINNESOTA LAW 
School wants correspondence relative to associa 
tion with older attorney. West preferred. Box HG 


LAWYER, 44, ADMITTED NEW YORK 

and California Bars, desires opportunity with 
law firm or as corporation General Counsel. Fif- 
teen years general corporate practice. Graduate 
Wharton School Finance & Commerce, Harvard 
Law. Ex-Lt. Col., Army. Presently House Coun 
sel Aircraft Industry. Box HH. 


INSURANCE LAWYER NOW SERVING AS 

Home Office Counsel and Claims Manager for 
casualty company desires connection with practi- 
tioner or firm in private practice. Young, broad 
background, extensive claims experience and ex 
cellent executive record. More interested in oppor 
tunity to become established in private practice 
than immediate high earnings. Box SP. 





TAX EXECUTIVE—LAWYER, ADMITTED 

several State and Federal Jurisdictions, four- 
teen years heavy, widely varied tax experience, 
seeks high-level tax management, planning, policy 
spot. See full ad on page 275. Box HJ 





NEW YORK ATTORNEY, 20 YEARS EX- 

tensive experience, income taxes, real estate, in- 
surance, om ta wee estates, now associate coun- 
sel to nationall y known insurance company, seeks 
connection with insurance company, corporation 
or law office. Box GT. 
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....4 Clear, Simple, 
Understandable Text 
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Wnen you are faced with a baffling problem 
presenting legal concepts turn to AMERICAN 
JURISPRUDENCE. 


Our courts, State and Federal, have decided 
and have caused to be published decisions esti- 
mated to number over one and a half million. 
In this multitude of cases lies the law, which 
under the doctrine of judicial precedent governs 
our system. 


AMERICAN JURISPRUDENCE, recently completed, 
brings you the contents of this mass of reported 
legal decisions in logical and classified form. Its 
editors have extracted from this mass of case law 
the principles and arranged them in text form. 
The result is a collection of over 400 treatises 
arranged alphabetically from ‘*‘Abandonment” 
to “Zoning.” 


AMERICAN JURISPRUDENCE is perhaps the most 
widely used general treatise in this country, 
having been accepted by all the courts as an 
accurate and comprehensive treatment of the 
case law. A letter will secure full details. 


Associate Publishers 
The Lawyers Co-operative Publishing Co.,. Rochester 3, N. Y. 
Bancroft-Whitney Company - - San Francisco I, California 
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Four interesting brochures, on important and timely subjects, offered 


for complimentary distribution,* to afford every interested lawyer an 
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opportunity to find out for himself just how fine a working tool Secun- 
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dum really is. 


Ask for them and read them with a critical eye and if, as a result, 
you are inclined to consult CORPUS JURIS SECUNDUM more fre- 
quently, we shall consider ourselves well repaid. 

*In excess of 15,000 copies have already been 


mailed to lawyers who requested them. 


THE AMERICAN LAW BOOK COMPANY 


272 Flatbush Avenue Extension Brooklyn 1, New York 


Publishers of Corpus Juris Secundum 























